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STATEMENT OF JURISDICTION 
This Court has jurisdiction over this appeal pursuant 
to Utah Code Ann. §§ 78-2-2(3) (j) and 78-2a-3(2) (k) (1992). 
STATEMENT OF ISSUES AND STANDARD OF REVIEW 
I. Did the trial court err in concluding that the 
Credit Union's "Notice of Assignment11 reasonably notified First 
Security, pursuant to Utah Code Annotated § 70A-9-318(3), that 
payment of the account was to be made to the Credit Union, and 
that First Security therefore breached an obligation under 
Article 9 of the Utah Uniform Commercial Code by paying the 
account proceeds to Renaissance? 
Standard of Review: In reviewing the legal conclusions 
of the district court, this court conducts a de novo review. 
Kennecott Copper Corp. v. Salt Lake County. 799 P.2d 1156 (Utah 
1990) . 
II. Did the trial court err in failing to grant First 
Security a credit for those proceeds of the account that were 
traceable into the checks used by the Credit Union to pay off the 
loan to Valley Bank? 
Standard of Review: The court uses a correction of 
error standard for assessing the proper theory for measuring 
damages. Olivetti Corp. v. Ames Business Systems. 356 S.E. 2d 
578, 586 (N.C. 1987) (proper theory for measuring damages is 
question of law). 
A. Did the trial court err in failing to make any 
findings in support of its legal conclusion that First Security 
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was not entitled to a reduction in damages for those proceeds of 
the account that were traceable into the checks used by the 
Credit Union to pay off the loan to Valley Bank? 
Standard of Review: In assessing the adequacy 
(not the accuracy) of findings of fact, the court uses a 
correction of error standard. Rucker v. Dalton, 598 P.2d 1336 
(Utah 1979). 
DETERMINATIVE STATUTORY PROVISIONS 
I. Utah Code Ann. § 70A-9-106: 
"Account" means any right to payment for 
goods sold or leased or for services 
rendered which is not evidenced by an 
instrument or chattel paper, whether or 
not it has been earned by performance. 
"General intangibles" means any personal 
property (including things in action) 
other than goods, accounts, chattel 
paper, documents, instruments, and 
money. All rights to payment earned or 
unearned under a charter or other 
contract involving the use or hire of a 
vessel and all rights incident to the 
charter or contract are accounts. 
II. Utah Code Ann. § 70A-9-203 (1): 
(1) Subject to the provisions of 
Section 70A-4-208 on the security 
interest of a collecting bank, Section 
70A-8-321 on security interests in 
securities, and Section 70A-9-113 on a 
security interest arising under the 
chapter on sales, a security interest is 
not enforceable against the debtor or 
third parties with respect to the 
collateral and does not attach unless: 
(a) the collateral is in the 
possession of the secured party 
pursuant to agreement, or the 
debtor has signed a security 
agreement which contains a 
description of the collateral and 
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in addition, when the security 
interest covers crops growing when 
the security interest covers crops 
growing or to be grown or timber to 
be cut, a description of the land 
concerned; 
(b) value has been given; and 
(c) the debtor has rights in 
the collateral. 
III. Utah Code Ann. § 70A-9-318(3): 
(3) The account debtor is 
authorized to pay the assignor until the 
account debtor receives notification 
that the amount due or to become due has 
been assigned and that payment is to be 
made to the assignee. A notification 
which does not reasonably identify the 
rights assigned is ineffective. If 
requested by the account debtor, the 
assignee must seasonably furnish 
reasonable proof that the assignment has 
been made and unless he does so the 
account debtor may pay the assignor. 
STATEMENT OF THE CASE 
I. NATURE OF THE CASE 
America First Credit Union (the "Credit Union") sued 
First Security Bank of Utah, N.A. ("First Security"), alleging 
that First Security wrongfully paid out the proceeds of a 
certified deposit account to Renaissance Exchange Inc. 
("Renaissance") the account holder, in violation of the Credit 
Union's perfected security interest in the account. The Credit 
Union alleged that the account had earlier been assigned by 
Renaissance to the Credit Union as collateral security for a 
loan, and that First Security had been notified in writing of the 
assignment. After First Security allowed Renaissance to withdraw 
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the funds, Renaissance defaulted on its loan with the Credit 
Union. The Credit Union subsequently demanded payment of the 
account proceeds from First Security, which demand was refused. 
First Security denied liability. 
II. COURSE OF PROCEEDINGS 
In the same action, First Security asserted a third-
party claim against Don Newsom (president and sole shareholder of 
Renaissance) and Renaissance for the entire amount sought from 
First Security by the Credit Union. In a separate action, the 
Credit Union sued Newsom and Renaissance for the total deficiency 
on the loan. This action, including the third-party action 
against Newsom and Renaissance, was consolidated for all purposes 
with the Credit Union's lawsuit against Newsom and Renaissance 
Exchange for the loan deficiency. 
The case was tried to the court below, sitting without 
a jury, on November 8, 9, and 10, and December 10, 1993. The 
trial court took the case under advisement, and First Security 
and the Credit Union filed several trial briefs. The trial court 
issued its decision on February 24, 1994. 
III. DISPOSITION BELOW 
The trial court determined that the Credit Union had a 
security interest in the account, and that the Credit Union had 
complied with its statutory duty of providing notice pursuant to 
Utah Code Ann. § 70A-9-318(3)(1990). The trial court then held 
that First Security breached a duty arising out of the Credit 
Union's security interest, and imposed judgment for the full 
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amount of the account proceeds. The trial court also awarded 
judgment in favor of the Credit Union and against Newsom and 
Renaissance for the full amount of the loan deficiency and in 
favor of First Security and against Newsom and Renaissance for 
the account proceeds. The judgment thus resolved all claims of 
all parties. 
The only judgment being appealed is the judgment in 
favor of the Credit Union against First Security. 
IV. STATEMENT OF FACTS 
1. The Credit Union made a series of three loans to 
Renaissance in 1988, 1989 and 1990. (Record at 337; 
Addendum "A," 1 2.) 
2. The first loan, for $400,000.00, was made on 
April 7, 1988. In connection with the loan, Renaissance signed a 
promissory note, a guaranty, and a security agreement. The loan 
was to be repaid on April 7, 1989. (Record at 409-11; Addendum 
"B," pp. 43-45.) 
3. On February 22, 1989, Renaissance and the Credit 
Union agreed to a second loan for $495,000.00, which Renaissance 
used to repay the first loan and for other purposes. (Record at 
421-22; Addendum "B," pp. 55-56.) 
4. On May 29, 1990, Renaissance and the Credit Union 
agreed to a third loan, for $675,000.00. This loan was primarily 
intended to pay off a loan Renaissance had with Valley Bank and 
obtaining additional collateral from Renaissance that was then 
held by Valley Bank. The third loan also would pay off the 
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balance of the second loan. (Record at 519-21; Addendum "B," pp. 
62-66, 153-54.) 
5. A security agreement was executed in conjunction 
with the first loan only, and contained the following statement 
regarding the Credit Union's purported security interest in an 
account held at First Security and evidenced by savings 
certificate no. 984993: 
For value received, and to secure both the 
payment of the Indebtedness owed to Lender 
and the performance of the obligations under 
this Security Agreement and any Related 
Documents, and in accordance with the 
definitions and terms set forth below, 
Borrower grants Lender a security interest in 
all of the following Collateral: 
Savings certificate No. 984993 drawn on First 
Security Bank of Utah. 
(Record at 338-39; Addendum "A/ 11 5,7,9; Addendum "C") 
6. The security agreement also contained this 
provisions regarding use of the collateral: 
3. Borrower's Right to Possession. Until 
default, Borrower may have possession of the tangible 
personal property and beneficial use of all of the 
Collateral and may use it in any lawful manner not 
inconsistent with this Security Agreement or the 
Related Documents. 
6.1. Rights Prior to Default of 
Thereafter. Lender and its designated 
representatives or agent may at all 
reasonable times examine and inspect the 
Collateral, wherever located. 
* * * 
6.2. Rights Upon Default or Thereafter. 
* * * 
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Lender shall have full power to sell, lease, 
transfer or otherwise deal with the 
Collateral or proceeds thereof in its own 
name or that of Borrower. 
(Addendum "C") 
7. At the time of the first loan, the Credit Union 
mailed or delivered to First Security a document stating as 
follows: 
ASSIGNMENT OF SAVINGS CERTIFICATE 
We are holding as collateral on a Line of 
Credit Savings Certificate No 984993 in the 
Amount of $99,999.00, in the name of 
Renaissance Exchange. Renaissance Exchange 
Inc. is willing to pledge this certificate as 
collateral on their loan with America First 
Credit Union. 
Renaissance Exchange, Inc. 
By: 
Title 
American First Credit Union is holding the 
original certificate as collateral. We would 
appreciate your acknowledgement of the 
Assignment, also confirming the balance of 
$99,999.00. This Assignment will be in 
affect [sic] until you have received written 
notice of our release of the Assignment. 
Please acknowledge the Assignment and the 
balance by signing below. One copy should be 
retained in your files. 
The security agreement also contained this provision 
regarding use of the collateral: 
First Security Bank of Utah 
By: 
Title 
(The "Notice.") (Record at 341; Addendum "A," ^ 16; Addendum 
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8. The Notice, which had been executed by 
Renaissance's president, Don Newsom, was signed by the First 
Security branch manager and returned to the Credit Union. 
(Record at 341-42; Addendum "A/ 1 18.) 
9. An identical document ("Second Notice") was 
delivered to the Credit Union at the time of the second loan. By 
then, however, another certificate evidenced the account and the 
First Security branch manager penned in the number of the new 
certificate, 985011, signed, and returned the Second Notice to 
the Credit Union. (Record at 342-43; Addendum "A/ 1 21.) 
10. The Credit Union sent no other notices to First 
Security in conjunction with any of the loans. The Credit Union 
gave no further instructions to First Security regarding the 
account either verbally or in writing. (Record at 489; Addendum 
"B," pp. 133-36.) 
11. The account evidenced by Savings Certificate No. 
985011 matured on September 22, 1989. The certificate was not 
presented for payment, so it was renewed for another 180-day 
period, as stated on the certificate. (Record at 652; Addendum 
"E," p. 286.) 
12. By this time, First Security had eliminated 
savings certificates as the evidence for this type of account. A 
special day-time deposit receipt ("Special Receipt") was then 
utilized to evidence the account. Under the new procedures for 
the account, First Security no longer could require a customer to 
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produce a specific certificate before being entitled to payment 
of the account. (Record at 666-67; Addendum "E," pp. 300-01.) 
13. At the time of the third loan, Renaissance told 
First Security that the account had been released as collateral 
by the Credit Union, and asked to withdraw the account proceeds. 
(Record at 344; Addendum "A/ 1 28.) 
14. On May 29, 1990, First Security issued a check to 
Renaissance for $100,836.62, the total principal and interest in 
the account. (Id.) 
15. Renaissance deposited the check into its operating 
account with the Credit Union. (Record at 600; Addendum "F," pp. 
232-34.) 
16. The third loan, in the amount of $675,000.00 was 
disbursed as follows on May 29, 1990. $381,375.10 was paid to 
the Credit Union to pay off the remaining balance of the second 
loan. (Record at 433-34; Addendum "B," pp. 67-68.) $6,750.00 
was paid to the Credit Union as a loan origination fee on the 
third loan. (Id.) $1,687.50 was paid to a loan broker. (Id.) 
The balance, $285,187.40, was deposited to Renaissance's 
operating account. (Id.: Record at 600; Addendum "F," p. 234.) 
17. The total deposit on May 29, 1990, including the 
First Security check for $100,836.62 and the loan balance of 
$285,187.40, was deposited into the operating account at the 
Credit Union, for a total deposit of $386,024.02. (Record at 
600; Addendum "F," p. 234.) Since the account was at a zero 
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balance before the deposit, the balance after the deposit was 
$386,024.02. (Id.) 
18. The next day, the Valley Bank loan was paid off 
with a check in the amount of $304,243.33, which was drawn on the 
Renaissance operating account. (Record at 602; Addendum "F/ p. 
236.) It was through this transaction that the Credit Union and 
Renaissance were able to accomplish the primary loan purpose of 
consolidating the Valley Bank collateral at the Credit Union. 
(Record at 522; Addendum "B," p. 155.) 
19. Renaissance defaulted on the third loan seven 
months later, on December 30, 1990. (Record at 344; Addendum 
"A," 130.) 
SUMMARY OF ARGUMENT 
I. FIRST SECURITY BREACHED NO DUTY BY PAYING THE PROCEEDS 
OF THE ACCOUNT TO RENAISSANCE BECAUSE THE PURPORTED 
NOTICE WAS INADEQUATE. 
The Credit Union failed to comply with the notice 
requirement set out in Utah Code Ann. § 70A-9-318(3) in that the 
Credit Union's notice did not direct First Security to pay the 
account proceeds to the Credit Union. Furthermore, even if 
notice was adequate, it was incorrect because the Credit Union 
had no right to payment until the Renaissance loan became in 
default. Accordingly, First Security had a right to pay the 
account proceeds to its account creditor, Renaissance. 
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II. ASSUMING FIRST SECURITY IS LIABLE, THE TRIAL COURT 
ERRED IN FAILING TO CREDIT FIRST SECURITY FOR THE 
CLEAR, MEASURABLE BENEFIT THAT THE CREDIT UNION 
RECEIVED FROM THE ACCOUNT PROCEEDS. 
Even assuming that the Credit Union's notice was 
sufficient, the trial court erred in failing to reduce damages by 
the amount of the account proceeds that were used to the direct 
benefit of the Credit Union. An identifiable portion of the 
proceeds were used to fulfill the primary purpose of the loan, 
which was to pay off another loan at Valley Bank and consolidate 
the collateral at the Credit Union. First Security's damages 
should be reduced by the amount of that identifiable portion. 
ARGUMENT 
I. FIRST SECURITY BREACHED NO DUTY BY PAYING THE PROCEEDS 
OF THE ACCOUNT TO RENAISSANCE BECAUSE THE PURPORTED 
NOTICE WAS INADEQUATE. 
First Security breached no duty by paying Renaissance 
the proceeds from the account because the Credit Union failed to 
provide First Security with adequate notice of the assignment. 
A. FIRST SECURITY HAD THE RIGHT TO PAY RENAISSANCE 
UNLESS AND UNTIL FIRST SECURITY RECEIVED NOTICE 
(1) THAT THE ACCOUNT HAS BEEN ASSIGNED AND (2) 
THAT PAYMENT WAS TO BE MADE TO THE ASSIGNEE. 
The UCC provides that an account debtor may pay his 
account creditor even after the account is assigned unless the 
account debtor receives notice. The requirements of that notice 
are set out in Utah Code Annotated Section 70A-9-318 (3), which 
provides as follows: 
(3) The account debtor is authorized to 
pay the assignor until the account debtor 
receives notification that the amount due or 
to become due has been assigned and that 
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payment is to be made to the assignee. A 
notification which does not reasonably 
identify the rights assigned is ineffective. 
If requested by the account debtor, the 
assignee must seasonably furnish reasonable 
proof that the assignment has been made and 
unless he does so the account debtor may pay 
the assignor. 
(Emphasis added.) 
This statute imposes two notice requirements that must 
be met before the account debtor is required to pay the assignee: 
First, the account debtor (First Security) must receive notice 
that the account has been assigned; and Second, the account 
debtor must receive notice that payment is to be made to the 
assignee (the Credit Union). Unless and until both requirements 
are met, the account debtor may pay the account creditor/assignor 
(Renaissance). City of North Miami v. American Fidelity Fire 
Ins. Co.. 505 So.2d 511 (Fla. App. 1987); Union Investment, Inc. 
v. Midland-Guardian Co.. 30 Ohio App. 3d 59, 506 N.E.2d 271 
(1986); Vacura v. Haar's Equipment, Inc.. 364 N.W.2d 387 (Minn. 
1985); First Trust & Savings Bank v. Skokie Fed. Savings and Loan 
Assoc.. 126 111. App. 3d 42, 466 N.E.2d 1048 (1984). The Credit 
Union's notice failed to comply with these requirements. 
Consequently, First Security is not liable. 
The cases emphasize the importance of complete 
compliance with the notice requirement. In Union Investment. 
Inc. v. Midland-Guardian Co.. supra. a promissory note made by 
Midland was assigned to Union for collateral purposes. The 
written assignment, which was addressed to Midland, stated that 
the note had been assigned to Union as collateral for a debt, and 
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that Midland was "hereby authorized" to pay the note to Union. 
Instead of paying Union, however, Midland paid its creditor. 
Union sued Midland, and prevailed at the trial level. The Ohio 
Court of Appeals, however, held that the notice to Midland failed 
to comply with UCC article 9-318(3), leaving Midland free to pay 
its creditor: 
. . • The notification, however, failed 
to direct that payment be made to Union 
(assignee); the confusing language of the 
third paragraph merely "authorized" payment 
to Union. That is not enough. Conforming to 
the plain meaning of the statute and 
decisions in other jurisdictions on the same 
point, we hold that Union's notification 
failed to direct Midland to pay Union and 
that thus Midland was not required to do so, 
despite its knowledge of the assignment. 
Union Inv.. Inc.. 506 N.E.2d at 275. 
Similarly, in First Trust & Savings Bank v. Skokie 
Federal Savings and Loan Association, supra. the Illinois court 
held that the following language failed to sufficiently direct 
that payment was to be made to the assignee, and accordingly that 
the debtor was free to continue making payments to the account 
creditor (assignor): 
"I hereby authorize Skokie Federal Savings 
and Loan Association to direct Pioneer 
National Title Insurance Company as 
Construction Payout Agent to make all payouts 
for profit and overhead payable to The First 
Trust and Savings Bank and Robert L. Munzer." 
First Trust & Savings Bank. 466 N.E.2d at 1049. The court stated 
that the law requires "both notification of the assignment and a 
demand that future payments be made to the assignee." 466 N.E.2d 
at 1050 (emphasis in original). The court further noted that the 
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demand must be "explicit." Id.: accord City of North Miami v. 
American Fidelity Fire Insurance Co.. supra. 505 So.2d at 512 
("We reject the argument that the assignment itself, which was 
given to the City of North Miami, constitutes sufficient notice 
to pay the above assignee, as there is nothing in the assignment 
which requests the City of North Miami to pay the said 
assignee"); Vacura v. Haar's Equipment. Inc., supra. 364 N.W.2d 
at 391 ("notification of an assignment will not cut off the 
account debtor's rights to pay his original creditor unless it 
contains an explicit direction that payment is to be made to the 
assignee"). 
Although there are no Utah cases directly on point, 
Utah appellate opinions are consistent with this statement of the 
law. In Moab National Bank v. Keystone-Wallace Resources. 30 
Utah 2d 330, 517 P.2d 1020 (1973), the court did not specifically 
consider the requirements of Section 70A-9-318(3) in holding that 
the account debtor had received adequate notice. However, the 
opinion in that case indicates that the account creditor was 
notified by telephone that $4,000.00 was to be paid to the 
assignee.1 
Furthermore, in Time Finance Corporation v. Johnson 
Trucking Co.. Inc.. 23 Utah 2d 115, 458 P.2d 873 (1969), the 
court quoted the following statement regarding the adequacy of 
notices of assignment: 
1The account debtor in Moab National Bank also received a 
written notice of assignment that was not described in the court 
opinion. 
14 
The fact, however, of such substitution 
of a new creditor must, in order to make the 
debtor liable to the assignee, be brought 
home to the debtor with much exactness and 
certainty before he has paid the debt. . . . 
He must pay to his original creditor when the 
debt is due, unless he can establish 
affirmatively that someone else has a better 
right. The notice to him, therefore, must be 
of so exact and specific a character as to 
convince him that he is no longer liable to 
such original creditor . . . . 
458 P.2d at 876-77. 
Accordingly, the law is well settled that the account 
debtor (First Security) is free to pay its account creditor 
(Renaissance) unless and until it receives notice that the right 
to payment has been assigned and directing that payment is to be 
made to the assignee (the Credit Union). 
B. FIRST SECURITY WAS FREE TO PAY RENAISSANCE BECAUSE 
THE CREDIT UNION'S NOTICE DID NOT COMPLY. 
The notices sent to First Security clearly failed to 
meet the standard required by Section 70A-9-318O) and First 
Security was therefore free to pay Renaissance. 
The Notice stated as follows in its entirety: 
ASSIGNMENT OF SAVINGS CERTIFICATE 
We are holding as collateral on a Line of 
Credit Savings Certificate No. 984993 in the 
Amount of $99,999.00, in the name of 
Renaissance Exchange. Renaissance Exchange 
Inc. is willing to pledge this certificate as 
collateral on their loan with America First 
Credit Union. 
Renaissance Exchange, Inc. 
By:/sZ 
Title 
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American First Credit Union is holding the 
original certificate as collateral. We would 
appreciate your acknowledgement of the 
Assignment, also confirming the balance of 
$99,999.00. This Assignment will be in 
affect until you have received written notice 
of our release of the Assignment. Please 
acknowledge the Assignment and the balance by 
signing below. One copy should be retained 
in your files. 
First Security Bank of Utah 
By: /Ml 
Title 
The Second Notice is exactly the same. 
The trial court's factual finding on this issue stated 
as follows: 
The notice of assignment did not contain 
any instructions directing First Security 
Bank to take action. The credit union was 
simply notifying First Security Bank that it 
had an interest in the certificate of 
deposit. 
(Addendum "A," 1 19.) 
It is clear that the notices sent by the Credit Union 
to First Security do not comply with the strict standards of 
SeYction 70A-9-318(3). First Security was notified merely that 
the account had been assigned and that the savings certificate 
was being held as collateral for a loan. First Security was not 
notified that payment was to be made to the Credit Union. In 
concluding that the notices "reasonably notified" First Security 
that payment was to be made to the Credit Union, the trial court 
clearly erred, for there was no direction as to any action at 
all. As stated above, the demand for payment must be explicit. 
Even "authorization" is insufficient. 
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The Credit Union argued before the trial court that 
notice was sufficient because this is not an "indirect 
collection" case. This argument, based entirely on the official 
comment to Section 70A-9-318(3), is supported by no case 
authority, and is completely refuted by Union Investment, which 
applies Section 70A-9-318(3) in a non-indirect collection case. 
See Union Investment, supra. 506 N.E.2d at 275. Furthermore, the 
indirect collection situation is only "one purpose" for the 
requirement that the account debtor be directed to pay. First 
National Bank v. Mountain States Telephone and Telegraph Co.. 91 
N.M. 126, 571 P.2d 118, 120 (1977). 
The Credit Union also argued before the trial court 
that the Notice was adequate because Section 70A-9-318(3) 
"establishes no specific requirements" and the Notice met the 
"goals and policies" of the UCC. (Record at 232; Addendum "G," 
p. 8.) This assertion is unsupportable. The statute itself, and 
cases cited before the trial court by both the Credit Union and 
First Security, establish the two-fold requirement of Section 
70A-9-318 (3) . The cases cited by the Credit Union before the 
trial court are inapposite, because one involved an absolute 
assignment (as opposed to an assignment for collateral) and the 
other involved an explicit verbal direction to pay. See First 
National Bank. 571 P.2d at 120 ("[Account debtor] could readily 
determine from the assignment form that [assignee] had purchased 
[assignor's] right, title and interest in the contract proceeds 
and was therefore entitled to payment. There was no reason for 
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[assignee] to instruct [account debtor] not to pay [assignor] 
because [assignor] retained no right to payment.") (emphasis in 
original); Moab Nat'l Bank v. Keystone-Wallace Resources, supra. 
517 P.2d at 1022 ("[Assignor] and [assignee] notified [account 
debtor] by telephone that $4,000 was to be paid to [assignee] and 
the balance to [assignor].") 
Finally, the Credit Union itself stated before the 
trial court that an adequate notice must include a "demand 
certain" for payment. (Record at 234; Addendum "G," p. 10 n.2.) 
The Credit Union then asserted that the Notice made an "explicit" 
demand for payment. Id. That factual assertion, however, is 
plainly incorrect. The Notice speaks for itself. There is no 
reference at all to "payment." 
C. AT THE TIME FIRST SECURITY PAID THE PROCEEDS TO 
RENAISSANCE, THE CREDIT UNION HAD NO RIGHT TO THE 
ACCOUNT PROCEEDS UNDER THE SECURITY AGREEMENT. 
First Security properly paid Renaissance not only 
because the Credit Union's notice did not comply with Section 
70A-9-318(3), but also because under the security agreement the 
Credit Union had no right to the account proceeds until 
Renaissance defaulted on the third loan. 
The security agreement provides that the borrower 
(Renaissance) is entitled to possession and beneficial use of the 
collateral until default. (Statement of Facts, 16.) Until a 
default occurs, the lender (Credit Union) has only the right to 
inspect. (Id.) Furthermore, the third loan was not in default 
until December 30, 1990, seven months after First Security paid 
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the account proceeds to Renaissance. (Statement of Facts, 1l9.) 
Accordingly, apart from the issue of proper notice to First 
Security, at the time First Security paid Renaissance, the Credit 
Union had no right at all to the funds. 
In view of the Credit Union's failure to comply with 
the requirements of Section 70A-9-318U) and its lack of any 
right to the funds on May 29, 1990# First Security was free to 
pay its creditor, Renaissance. The Credit Union has a judgment 
against Renaissance for the entire debt, and it must look to 
Renaissance, not First Security, for payment. 
II. ASSUMING FIRST SECURITY IS LIABLE, THE TRIAL COURT 
ERRED IN FAILING TO CREDIT FIRST SECURITY FOR THE 
CLEAR, MEASURABLE BENEFIT THAT THE CREDIT UNION 
RECEIVED FROM THE ACCOUNT PROCEEDS. 
A. THE CREDIT UNION MUST GIVE CREDIT FOR THE 
MEASURABLE BENEFIT IT RECEIVED FROM THE ACCOUNT 
PROCEEDS. 
Even assuming that First Security received proper 
notice and therefore wrongfully paid Renaissance, the Credit 
Union was not entitled to the full account proceeds because the 
Credit Union received the benefit of at least some of the funds. 
The measure of a wrongful payment action is not 
necessarily the amount of the payments wrongfully made. See 
Citizens National Bank v. Vitt. 367 F.2d 541, 547 (5th Cir. 
1966). In Citizens National Bank, for example, the court noted 
that the account debtor would not be liable to the assignee 
(bank) for amounts actually deposited into the assigner's account 
with the bank, even if the checks were made payable to the 
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assignor only. 367 F.2d at 547. The court reasoned that under 
those circumstances the bank would have suffered no injury. Id. 
In this case, it is not disputed that all of the 
proceeds of the First Security check were deposited into the 
Renaissance operations account with the Credit Union. 
Additionally, a specifically identifiable portion of those funds, 
$19,096.03,2 were used to help pay off the Renaissance loan from 
Valley Bank & Trust ("Valley11) and thereby obtain the release of 
collateral that then was assigned to the Credit Union. In fact, 
the Credit Union's witness testified that the principal purpose 
of the third loan was to pay off the Valley Bank loan in order to 
consolidate Renaissance's collateral at the Credit Union. That 
purpose could not have been accomplished without the funds from 
First Security. In short, the Credit Union obtained a clear, 
measurable benefit from the deposit account, and the district 
court therefore erred in refusing to grant First Security a 
credit for that benefit. 
B. THE TRIAL COURT ERRED BY FAILING TO MAKE FINDINGS 
IN SUPPORT OF ITS CONCLUSION THAT THE CREDIT UNION 
WAS NOT PAID, AT LEAST IN PART, BY THE DEPOSIT OF 
THE ACCOUNT PROCEEDS IN THE RENAISSANCE ACCOUNT AT 
THE CREDIT UNION. 
The district court made no findings of fact on the 
issue of any reduction in First Security's damages and concluded 
only (1) that the deposit of the proceeds into Renaissance's 
2Since the total payoff of the Valley bank loan was 
$304,243.33, and the portion of the third loan available to pay 
on that loan was $285,187.40, $19,096.03 in other funds in the 
Renaissance account at the Credit Union, (all from the First 
Security account), were used. (Statement of Facts, 11 16-18.) 
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account did not constitute payment to the Credit Union, and (2) 
that none of the payments Renaissance made on the third loan 
"came from the savings certificate." (Findings and Conclusions 
1117-18.) This is clearly insufficient. Findings must be 
"sufficiently detailed and include enough subsidiary facts to 
disclose the steps by which the ultimate conclusion on each 
factual issue was reached." Rucker v. Dalton. 598 P.2d 1336, 
1338 (Utah 1979) (citations omitted). Where findings are 
insufficient, the reviewing court will not substitute its own 
factual findings, but will remand to the district court for 
further findings sufficient to support the legal conclusions. 
Id. 
Inasmuch as these factual findings do not support the 
legal conclusions reached by the district court, the case must be 
remanded for further proceedings unless the Court holds that 
notice did not comply with the requirements of subsection 318(3), 
in which case judgment of no cause of action may be entered in 
favor of First Security. 
CONCLUSION 
The trial court erred in holding that the Credit Union 
properly complied with Utah Code Ann. § 70A-9-318 (3). The court 
also erred in holding that First Security is not entitled to a 
reduction in damages equal to the portion of the account proceeds 
which were used to fulfill the principal purpose of the loan and 
in failing to prepare adequate findings in support of its legal 
conclusions. Accordingly, the decision of the trial court should 
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be reversed and judgment entered in favor of First Security. In 
the alternative, judgment should be vacated and the case should 
be remanded for further findings. 
DATED this 4-1* day of September, 1994. 
RAY, QUINNEY & NEBEKER 
Dee R. Chambers 
Scott A. Hagen 
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IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY 
STATE OF UTAH , 'Sft'* 
*< r; •> 
AMERICA FIRST CREDIT UNION, ) 
) FINDINGS OF FACT 
Plaintiff, ) AND CONCLUSIONS OF LAW 
vs. ) 
I FIRST SECURITY BANK OF UTAH, ) Civil No. 910902491 
N. A. , ) 
) Honorable W. Brent West 
Defendant and ) 
I Third-Party Plaintiff, ) 
I RENAISSANCE EXCHANGE, INC. AND ) 
I DON R. NEWSOM, Individually, ) 
| Defendants and ) 
jj Third-Party Defendants. ) 
I! ) 
I; j 
Ij The above-entitled matter came on regularly for non-
!i jury trial before the Honorable W. Brent West, one of the Judges 
j of the above-entitled Court, on November 8-9, 1993 and December 
i 
jj 10, 1993. The plaintiff, America First Credit Union, appeared 
ii 
i 
j and was represented by its attorney of record, Timothy W. 
I Blackburn of Van Cott, Bagley, Cornwall & McCarthy. The 
h 
! 
I! defendant and third-party plaintiff, First Security Bank of 
i; 
j: Utah, appeared and was represented by its attorneys of record, 
!; 
• Dee R. Chambers and Scott A. Hagen of Ray, Quinney & Nebeker. 
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Defendants and third-party defendants. Renaissance Exchange, 
Inc. and Don R. Newsom, did not make an appearance. 
The Court, having heard the testimony of the 
witnesses, having considered the documentary evidence, the 
briefs submitted by the parties and the oral argument of their 
respective counsel, and having previously made and entered its 
Memorandum Decision dated February 24, 1994, 
NOW, THEREFORE, makes the following Findings of Fact 
and Conclusions of Law in favor of plaintiff America First 
Credit Union against defendant and third-party plaintiff First 
Security Bank of Utah and defendants and third-party defendants 
Renaissance Exchange, Inc. and Don R. Newsom and in favor of 
defendant and third-party plaintiff First Security Bank of Utah 
against defendants and third-party defendants Renaissance 
Exchange, Inc. and Don R. Newsom. 
FINDINGS OF FACT 
1. Renaissance Exchange, Inc. (hereinafter referred 
to as "Renaissance Exchange") contracted with the United States 
Government to operate food facilities. Renaissance Exchange did 
business in thirteen states and employed nearly eight hundred 
employees. Renaissance Exchange is no longer doing business. 
Don R. Newsom was the president and sole shareholder of 
Renaissance Exchange. 
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2. Between April of 1988 and May of 1990, America 
First Credit Union, Renaissance Exchange and Don R. Newsom 
entered into three loan transactions. 
3- On April 7, 1988, Renaissance Exchange borrowed 
$400,000.00 from America First Credit Union. The loan was 
established as a line of credit. The purpose of the loan was to 
pay off Renaissance Exchange' s loan at the Bank of Utah and to 
provide working capital for Renaissance Exchange to provide food 
services at military installations pursuant to government 
contracts. 
4. As part of the loan transaction, Renaissance 
Exchange executed a commercial promissory note and a commercial 
guaranty. The guaranty applied to "Indebtedness," which was 
defined as follows: 
1. "Indebtedness" Defined. The word 
"Indebtedness" is used in the Guaranty in its most 
comprehensive sense and includes, but is not limited 
to, any and all advances, debts, obligations, and 
liabilities of Borrower, or any of them, including 
judgments against Borrower, heretofore, now, or 
hereafter made, incurred, or created, whether 
voluntarily or involuntarily and however arising, 
whether due or not due, absolute or contingent, 
liquidated or unliquidated, determined or 
undetermined, and whether Borrower may be liable 
individually or jointly with others, or primarily or 
secondarily, or as guarantor, and whether recovery 
upon such indebtedness may be or hereafter may become 
barred by any statute of limitations, and whether such 
indebtedness may be or hereafter may become otherwise 
unenforceable, and whether such indebtedness arises 
from transactions which may be voidable on account of 
infancy, insanity, ultra vires, or otherwise. 
i Don R. Newsom signed the commercial guaranty as a guarantor. 
« 
i 
i 
i 
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5. Renaissance Exchange also executed a commercial 
security agreement in favor of America First Credit Union, 
granting the credit union a security interest in an account 
evidenced by savings certificate No. 984993, held at First 
Security Bank of Utah (hereinafter referred to as "First 
Security Bank"), in the amount of $99,999.00, The certificate 
of deposit was to mature on 26 March 1989. The commercial 
security agreement stated that the collateral was to secure the 
"Indebtedness," which was defined as "all amounts and 
liabilities of every kind and description, whether now owed or 
hereafter owed by Borrower to Lender, whether or not evidenced 
by a promissory note or notes and whether direct, indirect, or 
contingent. " 
6. Renaissance Exchange was a corporation, was well-
versed in contracts, and readily understood the ramifications of 
the future advances clause. 
7. On February 22, 1989, a second loan agreement was 
transacted between America First Credit Union and Renaissance 
Exchange and a new promissory note in the amount of $495,000.00 
was executed. The loan was to be repaid in one year, on 
February 22, 1990. Renaissance Exchange and America First 
Credit Union intended the second loan to be a renewal of the 
first loan, with the amount of debt increasing to $495,000.00. 
Don R. Newsom signed the commercial guaranty as a guarantor. 
There was no new security agreement. 
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8. The purpose of the second loan was essentially 
the same as the first loan: to renew the existing line of credit 
in order to provide Renaissance Exchange with further working 
capital to provide food services at military installations 
pursuant to government contracts. 
9. On May 29, 1990, a third loan agreement was 
transacted between America First Credit Union and Renaissance 
Exchange, and a new promissory note was executed. Renaissance 
Exchange and America First Credit Union intended the third loan 
to be a renewal of the first loan, with the amount of debt 
increasing to $675,000. 00. The payments on the note were 
$30,000.00 per month beginning June 30, 1990, and continuing 
I every month until June 1, 1992, at which time the balance was 
I due in full. Don R. Newsom signed the commercial guaranty as a 
ij guarantor. There was no new security agreement. 
j! 
| 10. The purpose of the third loan was essentially the 
li 
Ij same as the first and second loans: to renew the existing line 
i 
j of credit in order to provide Renaissance with further working 
capital to purchase government food-service contracts and to pay 
j off its debts with Valley Bank. 
11. The actual intent of the parties was for the 
j second and third loans to be under the security of the first 
loan. The parties and principle players intended the 
li 
|| certificate of deposit to remain as security for the $675,000.00 
I 
|i note. Moreover, the loan transactions were closely related; the 
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loans were all made by the same branch of America First Credit 
Union and the purpose of the three loans was essentially the 
same. 
12. When the first loan was entered into, America 
First Credit Union took actual possession of the certificate of 
deposit. 
13. The certificate of deposit stated on its face 
that it is "payable at the issuing office to the registered 
owner(s) upon presentation to surrender the certificate properly 
endorsed. . . . " The certificate also stated that it would 
mature on March 26, 1989, and that it would be "automatically 
renewed at maturity. . . unless presented within 10 days after a 
maturity date." 
14. America First Credit Union reasonably believed 
that First Security Bank would pay the proceeds from the 
jl certificate of deposit only upon presentation, as stated on the 
l! 
I, face of the certificate. 
u 
|i 15. First Security Bank later changed its internal 
li 
Ji policy so that the registered owner of a certificate of deposit, 
j despite what the language on the certificate states, needs not 
I present and surrender the certificate to get their money out. 
; First Security Bank did not notify America First Credit Union of 
J! this change in policy. 
I 16. When the first loan between America First Credit 
! Union and Renaissance Exchange was executed, the credit union 
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gave a written notice of assignment to First Security Bank that 
it was holding the certificate of deposit as collateral for its 
loan to Renaissance Exchange. The written notice of assignment 
stated as follows: 
ASSIGNMENT OF SAVINGS CERTIFICATE 
We are holding as collateral on a Line of 
Credit Savings Certificate No 984993 in the 
Amount of $99, 999. 00, in the name of 
Renaissance Exchange. Renaissance Exchange 
Inc. is willing to pledge this certificate 
as collateral on their loan with America 
First Credit Union. 
Renaissance Exchange, Inc. 
By: 
Title 
American First Credit Union is holding the 
original certificate as collateral. We 
would appreciate your acknowledgment of the 
Assignment, also confirming the balance of 
$99, 999. 00. This Assignment will be in 
affect [sic] until you have received written 
notice of our release of the Assignment. 
Please acknowledge the Assignment and the 
balance by signing below. One copy should 
be retained in your files. 
First Security Bank of Utah 
By: 
Title 
17. Don R. Newsom signed the assignment as president 
of Renaissance Exchange, acknowledging that Renaissance Exchange 
assigned the certificate to America First Credit Union. 
18. An officer of First Security Bank also signed the 
assignment to confirm the balance of the certificate of deposit. 
America First Credit Union' s security interest would be in 
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effect until the bank received written notice from the credit 
union that the security interest was released. 
19. The notice of assignment did not contain any 
instructions directing First Security Bank to take action. The 
credit union was simply notifying First Security Bank that it 
had an interest in the certificate of deposit. 
20. First Security Bank recognized the assignment and 
the notice that payment should be made to America First Credit 
Union, not Renaissance Exchange, and flagged on its computer 
system the assignment for the certificate of deposit. The 
information on the computer screen was designed to alert First 
I Security Bank employees of the assignment and the credit union' s 
right to payment. 
i 
j 21. After the second loan was transacted, America 
|i First Credit Union gave First Security Bank a second written 
![ assignment identical to the first assignment. Because the 
j' savings certificate had been rolled over into a subsequent 
II 
j| c e r t i f i c a t e , a F i r s t Securi ty Bank o f f i c i a l crossed out No. 
ji 
I 984993 on the face of the assignment and handwrote in pen, No. 
I || 985011. Don R. Newsom again signed the second assignment as 
ii 
I president of Renaissance Exchange, acknowledging that 
| Renaissance Exchange assigned the certificate to America First 
it 
I Credit Union. An officer of First Security Bank again signed 
.! 
|| the assignment to confirm the balance of the certificate of 
I, 
I! deposit. America First Credit Union' s security interest would 
it 
M
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be in effect until the bank received written notice from the 
credit union that the security interest was released. 
22. First Security Bank never demanded from America 
First Credit Union more proof or information of either written 
assignment. 
23. America First Credit Union never provided First 
Security Bank with any notice that the security interest had 
been released, nor did the credit union ever present or 
surrender to the bank the certificate of deposit. 
24. In September of 1989, the certificate matured and 
First Security Bank rolled the savings certificate over for a 
third time and replaced the savings certificate with a special 
day-time deposit receipt. 
25. When First Security Bank rolled the savings 
certificate over the third time, the bank inadvertently failed 
| to flag on its computer system the assignment to America First 
i 
I 
j Credit Union, which would have alerted bank employees of the 
assignment and of the credit union' s right to payment. 
I 26. First Security Bank did not inform or notify 
America First Credit Union that it removed the computer block 
J flagging the assignment, nor did the bank inform or notify the 
|j credit union that it rolled the certificate over for the third 
| time and replaced it with a day-time deposit receipt. America 
jl First Credit Union did not inquire concerning the status of the 
|! certificate of deposit at the time the certificate matured. 
i. 
!
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27. When the savings certificate matured in September 
of 1989 and when the day-time deposit matured later in March of 
1990, Renaissance Exchange withdrew from the account the 
interest that had accrued, but left the principal of $99,999. 00. 
28. In May of 1990, Renaissance Exchange represented 
to First Security Bank that America First Credit Union had 
released its interest in the savings certificate and made a 
demand for the certificate proceeds. First Security Bank then 
tendered the proceeds of the savings certificate to Renaissance 
Exchange and issued a check to Renaissance Exchange for 
$100, 836. 62, the total principal and interest in the account. 
29. Renaissance Exchange then deposited the proceeds 
from the savings certificate into their account with America 
First Credit Union. 
30. Seven months after First Security tendered to 
Renaissance Exchange the proceeds from the savings certificate, 
Renaissance Exchange defaulted on its payments to America First 
Credit Union. Renaissance Exchange was delinquent $60,000.00 on 
its payments, failing to make payments for December 30, 1990 and 
January 30, 1991. Renaissance Exchange also lost the government 
contracts that it had pledge as security to America First Credit 
Union. 
31. In February of 1991, America First Credit Union 
elected to declare the total amount due and payable, and filed a 
complaint against Renaissance Exchange and Don R. Newsom for 
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$545,978.61, the balance owing at the time in principle and 
interest. America First Credit Union' s action against 
Renaissance Exchange and Don R. Newsom was later consolidated 
with this action that the credit union filed against First 
Security Bank. 
32. On April 11, 1992, America First Credit Union 
made a demand on First Security Bank to pay the credit union the 
proceeds of savings certificate number 985011 and offered to 
tender the certificate. 
33. First Security Bank refused to tender the 
proceeds of the certificate to America First Credit Union and 
told the credit union that it had paid the proceeds to 
Renaissance Exchange. 
34. On the date of trial, November 8, 1993, 
Renaissance Exchange and Don R. Newsom owed America First Credit 
Union principal and interest of $551,529.31 on the $675,000.00 
loan advance. 
35. Any finding of fact set forth herein which is 
more properly characterized as a conclusion of law, shall be 
deemed to be a conclusion of law. 
Having made and entered the foregoing Findings of 
Fact, the Court hereby concludes: 
CONCLUSIONS OF LAW 
1. The savings certificate is an account or a 
general intangible. Utah Code Ann. § 70A-9-106. 
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2. As classified, the rights and obligations of the 
parties relating to the assignment are controlled by Article 9 
of the Utah Uniform Commercial Code. 
3. The court concludes under Article 9 of the Utah 
Uniform Commercial Code, America First Credit Union' s security 
interest in the savings certificate is enforceable. Utah Code 
Ann. § 70A-9-203(l). 
4. The future advances clause contained in the 
security agreement between America First Credit Union and 
Renaissance is enforceable, giving the credit union an 
enforceable security interest in the savings certificate. 
5. The enforceability of the future advances clause 
is determined by the actual intent of the parties. North Park 
Bank of Commerce v. Nichols, 645 P. 2d 620 (Utah 1982); First 
Sec. Bank of Utah v. Shiew, 609 P. 2d 952 (Utah 1980); Heath 
Tecna Corp. v. Zions First Nat' 1 Bank. 609 P. 2d 1334 (Utah 
1980). 
6. The intention of the parties is based on all the 
circumstances attending the execution of the security agreement, 
the nature of the transaction, and the language of the 
instrument. North Park Bank of Commerce v. Nichols, 645 P. 2d 
620, 622 (Utah 1982). Some of the facts that courts look to in 
determining the actual intent of the parties include: (1) 
whether the advances are the same kind and quality or relate to 
the same transaction or series of transactions as the principal 
907\6622 1 
05/18/94 - 1 2 -
obligations secured; (2) whether the advances clause encumbers 
real estate; and (3) whether the parties are unsophisticated 
with unequal bargaining power. Bank of Kansas v. Nelson Music 
Co. . Inc. , 949 F. 2d 321, 324 (10th Cir. 1991); North Park Bank 
of Commerce. 645 P. 2d at 621-622. 
7. The testimony of the parties and principle 
players, the nature of the loans, and the circumstances 
surrounding the execution of the loan agreements constitutes 
clear and supportive evidence that the parties actually intended 
the certificate of deposit to secure the third loan. 
8. The court concludes that based on the actual 
intent of the parties, America First had a valid security 
interest in the savings certificate. 
9. Utah Code Ann. § 70A-9-318 governs the rights of 
I parties in Utah where an assignment of an account or some 
J intangible is made. 
j 10. First Security breached its obligation under 
i Article 9 of the Utah Uniform Commercial Code when it allowed 
| Renaissance Exchange to redeem the certificate instead of 
I 
j honoring America First Credit Union' s security interest. Utah 
I Code Ann. § 70A-9-318(3). 
ii 
I 11. Courts have interpreted § 70A-9-318(3) to require 
j that the account debtor [First Security Bank] be notified of the 
J following two things: (1) notice that the account had been 
l| assigned; and (2) notice that payment is to be made to the 
i 
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assignee [America First Credit Union]. Bank of Salt Lake v. 
Corporation of the President of the Church of Jesus Christ of 
Latter-dav Saints, 534 P. 2d 887, 889 (1975); First Nat1 1 Bank of 
Rio Arriba v. Mountain States Tel. & Tel. Co. , 91 N. M. 126, 571 
P. 2d 118, 119 (1977). 
12. The court concludes that First Security Bank 
received notice that the account or savings certificate had been 
assigned to America First Credit Union. 
13. With respect to the second notice requirement, 
under Utah Code Ann. § 70A-9-318(3), there is no particular 
language required in directing payment to the assignee. The 
appropriate test is whether the notice was reasonable under the 
particular facts in the case. Moab Nat' 1 Bank v. Keystone-
| Wallace Resources, 30 Utah 2d 330, 517 P. 2d 1020 (1973). 
t 
| 14. The court does not find the fact that the notice 
I 
t of assignment did not contain instructions directing First 
Security Bank to take action to be fatal to the second notice 
requirement under Utah Code Ann. § 70A-9-318(3). 
15. The second notice requirement specifically 
j addresses indirect collection situations, which is not the 
j situation in this case. U. C. C. § 9-318, Official Comment 3 
! (1990).l 
i 
l 
i 
|l *The Utah legislature has adopted the Uniform Commercial 
Code, which renders its comments particularly relevant to this 
case. 
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16. The court concludes that America First Credit 
Union' s assignment reasonably notified First Security Bank that 
payment was to be made to America First Credit Union. First 
Security Bank acknowledged that payment was to be made to 
America First Credit Union, and even flagged the assignment on 
the bank' s computer system. First Security Bank never demanded 
more proof of the assignment. The assignment was not sent 
independently by America First; it was co-signed by Don R. 
Newsom. America First Credit Union reasonably believed that 
First Security Bank would honor its statement on the certificate 
of deposit and would not release the proceeds except upon proper 
presentation. 
17. The deposit of the proceeds of the savings 
certificate into Renaissance Exchange' s checking account at 
America First Credit Union, does not constitutes payment to the 
credit union. 
18. None of the money used by Renaissance to pay on 
the $675,000.00 note came from the savings certificate. 
19. When First Security Bank paid the proceeds of the 
savings certificate to Renaissance Exchange, the bank did not 
breach a contract with America First Credit Union. There was no 
contractual promise between First Security Bank and America 
First Credit Union. 
20. First Security Bank is not liable under the 
doctrine of promissory estoppel to America First Credit Union 
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for paying the proceeds of the savings certificate to 
Renaissance Exchange. First Security Bank did not have a tort 
duty towards America First Credit Union, and there was no 
contract between the parties. 
21. Renaissance Exchange and Don R. Newsom are in 
breach of the commercial promissory note and guarantee, and 
there was due and owing at the time of trial, November 8, 1993, 
in principal and interest, the sum of $551,529.31. 
22. As a guarantor on the commercial guaranty 
agreement on the $675,000.00 note, Don R. Newsom is liable for 
the same sum owed to America First Credit Union by Renaissance 
Exchange. 
23. Renaissance Exchange and Don R. Newsom will be 
unjustly enriched and that equity requires these defendants to 
reimburse First Security Bank $99,999.00, plus interest at ten 
percent (10%), the proceeds from the savings certificate in 
which America First Credit Union had an enforceable security 
interest. 
24. Any conclusion of law set forth herein which is 
j more properly characterized as a finding of fact, shall be 
! 
i deemed to be a finding of fact. 
j DATED this 2M^ day of ^ ^ , 1994. 
I 
BY THE COURT: 
W. BRENT WEST 
!' 907V6622. 1 
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District Judge 
Approved as to form: 
\yiAAuA^M<^_ Jr//t/w 
DEE R. CHAMBERS 
Attorney for Defendant 
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1 First witness, Mr. Blackburn. 
2 MR. BLACKBURN: Call Mike Garrett. 
3 THE COURT: Mr. Garrett, you will come up 
4 please, raise your right hand and have a seat at the 
5 witness stand. 
6 MICHAEL R. GARRETT, 
7 called as a witness, being first duly sworn, was 
8 examined and testified as follows: 
9 DIRECT EXAMINATION 
10 BY MR. BLACKBURN: 
11 Q Would you state your name, please. 
12 A Michael R. Garrett. 
13 Q And, Mr. Garrett, how are you currently 
14 employed? 
15 A At Utah Federal Savings Bank. 
16 Q And what is your position at Utah Federal 
17 Savings Bank? 
18 A President. 
19 Q And when did you become president of Utah 
20 Federal Savings Bank? 
21 A September of 1992. 
22 Q And prior to the time that you became 
23 president of Utah Federal Savings Bank, where were you 
24 employed? 
25 A America First Credit Union. 
JODY L. EDWARDS -- CAPITOL REPORTERS 
1 I Q And what was your position at America First 
2 I Credit Union? 
3 A I was vice president and manager of 
4 business services. 
5 Q And how many years did you work at America 
6 First Credit Union? 
7 A Six years. 
8 Q And prior to the time that you worked at 
9 America First Credit Union, where were you employed? 
10 A I was with Commercial Security Bank for 
11 about eight months. And prior to that I was with 
12 Citizens Bank. 
13 Q How long were you at Citizens Bank? 
14 A Eight years . 
15 Q And what positions did you hold at Citizens 
16 Bank? 
17 A Manager of a branch, executive vice 
18 president over the branches, and eventually president. 
19 Q And what position did you hold at 
20 Commercial Security Bank? 
21 A Vice president. 
22 Q And what were your responsibilities at 
23 Commercial Security Bank? 
24 A I managed one of their branches, also did 
25 consumer lending, commercial lending. 
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Ms. Taylor and I'll work off the copies that you 
provide me. 
MR. BLACKBURN: All right. 
Q (BY MR. BLACKBURN) Let me show you what's 
marked as Plaintiff's Exhibit 4. Can you identify 
that document? 
A This would be the promissory note that was 
used in the $400,000 loan. 
Q Is there a due date on this particular 
loan, on the 400,000 that's been marked as Plaintiff's 
Exhibit 4? 
A Yes. It refers to due in full on April 7, 
1989 . 
MR. BLACKBURN: Let me offer, your Honor, 
Plaintiff's Exhibit 4. 
THE COURT: Any objections, Counsel? 
MR. CHAMBERS: No objection. 
THE COURT: Exhibit No. 4 will be received. 
Q (BY MR. BLACKBURN) Let me show you what's 
been marked Plaintiff's Exhibit 5 and ask if you can 
identify that document? 
A It's a commercial -- what we call a 
commercial security agreement. 
Q And is there a security item that's listed 
on this commercial security agreement? 
JODY L. EDWARDS -- CAPITOL REPORTERS 
A We refer to savings certificate number 
984993, drawn on First Security Bank of Utah. 
Q Do you know how you received the 
information concerning the savings certificate? 
A Well, it would have been information that 
we would have asked first of Don Newsom when he 
actually offered that as collateral, and then we would 
have contacted the bank regarding the certificate. 
MR. BLACKBURN: Let me offer Plaintiff's 
Exhibit 5. 
THE COURT: Any objections, Counsel? 
Is this a four-page document? 
MR. BLACKBURN: Page 1 is the one that's 
the Exhibit that Mr. Garrett identified. Each of you 
just have the two pages. We didn't get the other two 
pages copied, so we can do that at the break and put 
those on to your copies. So this is page 1. There's 
two pages that you don't have, your Honor. It's just 
a signature page that didn't get copied. 
THE COURT: All right. 
MR. CHAMBERS: No objection. 
THE COURT: Exhibit 5 will be received, 
subject to providing the full copy. 
Q (BY MR. BLACKBURN) Let me show you what's 
been marked as Plaintiff's Exhibit 6. This purports 
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"' ' commercial guarantee. Can you identify that 
uocume"t ? 
A It's a commercial guarantee we ask 
-ndividuals to sian as a personal guaictn" •- ' • 1. 
Q Ana iwi what amount i" *-^ -=- ptisoija; 
Guarantee? 
A 
Q 
A 
1 
1 1 j n-x.hj.bj.:: 
12 
1 ? 
i 
1 
14 
1 I 
400,000. 
And did Mr. Newsom sign it? 
Yes, he did. 
MR. BLACKBURN: We would offer Plaintiff's 
THE COURT: Any clr;e-
MR. CHAMBERS: IM . 
C o u n s e l ? 
THE COURT: E x h i b ^ -
Q (BY MF! . BLACKBURN 
,,,., .L I, .,J ,i., t ' i a i n t i L f ' s E ' xh iL 
n . 
ait bHOW 
•7 n - ^  
1 identify thai document? 
1 A va . 
Q W.\at ^ C v_ 
. r t c t i a . . . _ - . * ra 
Z. U 
A *. g o \ e m i n e n t c o : : : r a c s 
Q AJ.J.CL w l i a u £> L i l t : 
t -a v_ - u -—. . -
* ^  a a r e e m e n t ^i^?"1 
i a n in e i; ;. 
-,* 4- V% *- U ~ T . — ,C ~ 
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that section? 
A To indicate what the collateral was we were 
going to hold on the loan. 
Q Do you need a drink? 
A I don't know. I've got something, mucus. 
I think I'll be okay. 
Q Where it says -- there's a figure of 
$615,000 on that document; what does that refer to? 
A It's probably, I would say, referring to 
that particular one contract there, the value of that. 
Q And where it says 1.8 million, what would 
that be, under item No. 1? 
A Probably the total of the contracts, the 
face value that was left owing on them. 
Q And where it says use of proceeds, it has 
some words; what do those words refer to? 
A It says working capital and rewrite 
existing line. 
Q Was this loan ultimately approved? 
A Yes, it was. 
Q And, in your opinion, what type of a loan 
was this $495,000 loan? 
A It would have been a revolving line of 
credit. 
Q And was it a renewal of the existing loan? 
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A Y e s w-.i«o we h a a a n o u t s t a n d i n g 
',)a i d i,i i" i' I 11 11 i / i n r p TIPW m o n P y . we a 1 w a y s 
" o n s i d e r e d it: a r e n e w a l of t h e p r e v i o i i s i n d e b t: e d n e s s 
4 I l '" l'. I«A (" K B I li I.1 M i. 111 J. (j <j 1 1 e L iJI 1 ct i n t: 1 1 L " s 
5 Exhibit N( : > 
6 THE 
J ? r C n A K ii h h . * I ; t . n . 
8 T H E ™ : ; R T : ixhibi r Mn I I 
9 Q ( B Y N B L A C K B U R N ) Let m e s h o w y o u w hat 
1 0 11 a s b i- f • n marked - s P 1 - i n t i f f ' s E x h i b i t W ( 
3 l
 J i ( i lniLil / I lial document? 
12 j A This would be Lhe promissor y note for the 
] 3 
14 | Q And does this loan have a m a t u r i t y date' 
i ~> 
U U - W A J ^ G -16 ! Q r;.:ere - paraararh * - 1 *_ J 
1 revisions, and * T U havt 
1 here . ^^^ Paragraph -— . . ± - : . %. : i • i - a * provision; 
19 *; __ • * -iragraph use^ 'oir 
2 A - IP ncf r^r*,r=iiT""i'>vr",thincrs Z t 
2 1 " specif different rp rir, ^  - * -. i a + , numerous 
r 
Q A a ~ : 
m f or mat -
2 5 | provision section? 
V-> O X L ,*. 
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Q Did you ever release it orally? 
A No. 
Q Did you ever release it in writing? 
A No. 
Q Did you ever tell Mr. Newsom that you would 
release this certificate? 
A No. 
Q Let me show you what's been marked as 
Plaintiff's Exhibit 19, and can you identify that 
document? 
A This is a write-up of a presentation of a 
loan request. 
Q And describe how this loan request came 
into existence. 
A Okay, this is the 675,000 one where it 
came, again, through -- Mr. Ellis came and asked us if 
we would be interested in increasing the present loan 
that we had up to 675,000. 
Q And this document that is, it says, 
prepared by Mike Garrett, Plaintiff's Exhibit 19, what 
is the purpose of this document? 
A It's presented to -- along with the loan 
approval -- to the loan committee for review to 
indicate the loan request, the type of collateral, the 
terms, a little bit of a background on our experience 
JODY L. EDWARDS -- CAPITOL REPORTERS 
63 
w i t h them,, ere d i t h i s t o r y , 1 g u e s s , o i i R e n a issance, 
and the recommendation. 
Q r. „cs t: type of a secur 11y was goIng t o be 
given for this particular loan? • 
A I ' i -. w t \: e q o I n g I o I a k e t h e 1 u i.) , U U U time CD , 
t:lie f ive c o n t r a c t s , g o v e r n m e n t cont rac t s , we were 
:: t: e ] : = a ] :i f e :i i c i I I I :i : N e w s c m » 
s s i g n m e n t *. i * e i n s u r a n c e . 
Q 
n
 1 a i n t i f f ' s Exhibit 1 9
 # o i: ti h i s t: y p e o f 1 o a n request? 
A Yes, we did. 
Q And did you receive approval of the loan? 
A Yes , we did . -• • 
Q And w 1 Ia t: daf: e di d t:hat occur? 
A ' May 16 , 19 90 . 
I I" I I.,' \' K I;J U III: W e w o ii I d otter t'laintiit' s 
Exhibit 19. 
• - J::AMBERS o b i e 
j . • 
i 
i 
! • : - • 1 RE COURT: V e r y we ' I I I " I i -c f i r-
" '..' Q". (BY w BLACKBURN) i M I U U )(JU w h a t ' s b e e n 
ma r k e d a s P ] a i n t i f £ ' s E x h i b i t 2 0 . C a n y o u i d e n t i f y 
t h e /!:: • ::I D C I n i: lei it: • ' 
A This Is a loan presentation to the board of 
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Q And why do you have to make a loan 
presentation to the board of directors? 
A If the loan request exceeds $500,000, then 
we have to go to the board for what we call a waiver 
of policy. Our policy would only allow us to go up to 
$500,000 . 
Q Is there a type of a monthly payment that 
is going to occur on this particular $675,000 loan? 
A $30,000 monthly payments. 
Q Is there collateral that's on this 
particular loan? 
A Yes. We refer, again, to the 100,000 CD 
and the assignment of the five contracts. 
Q Are some of these contracts different than 
the contracts that were on the previous two loans? 
A They would be, yes, because we were paying 
off Valley Bank, who had an assignment of some of 
those contracts. 
Q And are some of the contracts the same? 
A Pearl Harbor would have been the same, I 
think Work Smith was. Some of them would have been 
the same. 
Q And how is this loan going to be paid? 
When you say there's going to be $30,000 from cash 
flow, how does that occur? 
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A O - ii — - r t a s s i g n m e n t of t h e c o n t r a c t s the 
f u n d s a r e disbursed from D - C A S ctuu tume directly to 
America First Credit Union. 
Q And d:i d the board approve this loan? 
A 1 e s , 11 i e y d i d . 
MR BLACKBURN: We would offer Plaintiff's 
E. .1 Li Il >i 1 2 0 . 
THE C U R T ; Any o b j e c t i o n s ? . . ' 
.:, '•' .- '•• '•• ;- ••• S I: I : :)b j ec 
THE COURT: Exh i b i t 2 0 w i 3 ] b e re ceived. 
'' • Q ( B Y f 11 > BI • A C K B1 J R N ) I • < 2 1 • i • i • s I l c > s ; • • i «< i 
^ — marked a s P ] a i n t i ff s Exhib i t 21. Do you 
iecoqnize that document? 
A Yes ' ^ ~~ T r> <-* ^ -ai '^ ,»->'-TT l l»"i+-v-« t-v->o 
W I 1 L 6 "" U p C *- -*• * " - " A U Li^ J. w) .t. *-> v^xx\_ x u u i i a p p 1 G V u 1 . 
Q . . oan approved? 
A Yes * '- . 
:Q A mi u11111 I 1111 'w , . ? 
A O n M a y 2 2 n d . 
Q : ? fj \\r\ f y p a r? • . .. • -
A 19 90. 
Q And wuat was the purpose of the loan? 
A Tt- T.T3O t-^  renew tl le present line of credit 
aii d p a y o i l •'^ J ' ey Baii/v . 
Q n& a m o u n t nf -no-ro 'c qome b o x e s 
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that are directly to the right of that; what type of 
boxes were checked? 
A Loan, new, renewal and secured. 
Q And why was new and renewal checked? 
A Because we were renewing the existing line 
and advancing new funds. 
Q And what type of a commitment is this loan? 
A Line of credit. 
Q And what does that mean? 
A It means that Mr. Newsom has the ability, 
again, to draw the line down and then come back in and 
advance against it, if he desires. 
Q And what type of security has the credit 
union taken? 
A The 100,000 CD and the assignment of the 
contracts. 
Q These amounts by the contracts, what are 
those figures? 
A Those are the figures that were provided to 
us by Mr. Newsom on the face amount of the contracts. 
Q And what were the proceeds of the loan 
going to be used for? 
A To pay off our balance that we had on the 
loan that we had, Valley Bank, America First Credit 
Union, the origination fee, and then other fees. 
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,NJ
 -< « , L u c u u u d l S 3 } " 
f»a y :.:, i ,i "j vnii V n ^ w w h ". *" + - . f f erenc e - o r w h y 
that difference is there? 
I I ii l , 
And *'rif-i- says financial summary, that 
i 11 i" i >i
 t ^ 
That's the indication of the financial 
statement VL r nn i s'Miiri K'-i:h.i JMU1 I . i I I I n i 9. 
MR. D L A C K B U R N : We would offer, your Honor 
*. _fc.Cl-Lj.Ak-.JL.J- A. h i b i L 21 
k<„ CHAMEERS - No objection. 
TK£ CCUR1. «o.l riqiil , l!>ch 
Q (BY ,vf : * .rvp^^^i let me show yuu whit 
. ._....,. *~ ?2 ?nd ask you if 
.. : >:.n.r: fv this decuman:? 
A -. o ^ k s, and 
-
1
-- "
 : -
^. ::•*•
 tcn *: where the m,nie^ ^-re being paid 
0 Fr c™ *" h " c ^^ ""ir.Gr. t o a * * ". * 1 me where 
:r j .• - p-mq paid Lu: 
. A 1 1 ie payee was America First Credit Union 
f o r 6, 7 5 0, w hich would be the origination fee, Liu o ne 
:: e i: c e: 11: . 
Q And what's the 3 81,375.10? 
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1 A That's probably the pay off on the existing 
2 debt that we had. 
3 Q And what's the 1,687.50? 
4 A That was the fee that Jerry Ellis --
5 because of his broker fee. 
6 Q And what's the 285,187.40? 
7 A That would have been the balance of the 
8 loan, I would guess. 
9 MR. BLACKBURN: We would offer Plaintiff's 
10 Exhibit 22 . 
11 THE COURT: Any objection to it, 
12 Mr. Chambers? 
13 MR. CHAMBERS: No objection. 
14 THE COURT: All right, Exhibit 22 is also 
15 received. 
16 Q (BY MR. BLACKBURN) Let me show you 
17 Plaintiff's Exhibit 23. Can you identify that 
18 document? 
19 A This is the promissory note for the 
20 $675, 000 . 
21 Q And is there a date of the note? 
22 A May 29, 1990. 
23 Q And under additional provisions, what did 
24 you put on this particular note? 
25 A Personal guarantee of Don R. Newsom, 
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o n e ? 
Q Yes . 
A , ¥ es . 
Q So that's not just a copy ot the earlier 
A No , 
Q 
A 
Q 
. ocument? 
C orrect 
D o v o u k ii o w w h c 11 i l , II ' i 1 1 1 i * 1 1 1 \ r H I I! , 
A 11: would have been p r e p a i: e d , y o u k n o w , 
pi: o b a b 1 y a t: !: h e s a m e t i m e w e w e r e d o c u m e n t i n g t h e 
1 o a n , '-. • • •• • • • 
Q D :i • ::i ;;, • : • I i t: a ] ] ;: ; :i t: I I a n y o n e at F irst Seen r 11 y 
Bank with regard to this document? 
• A. '• Yes \ ;ei it: t :: t h e 
office, t o o k t h i s . 
Q UL 
^ N"' • * "',t_i rr. i f" i -'' ' s ic r o. B, \r 
Q Lw yon ^'&-~; 3] ».-- - /uu met with? 
Do you recall wha t wa s disc 11 s sed ? 
W i I . 1 I k L . I ,. 1 , ;. I i e c a l l , ili a 1 
w e licj;i t Ii \ :; \ I h e r c e r t i f i c a t e a n d it h a d t h a t s a m e 
•1 rt 1 ( i • • 1 . " " l - ' I' ' ' , 1 he 
certificate number had been changed, And I believe 
" 0 V) V ! • I •'. I") W t\ I;-", D ';'" - - ' ' >\ I" .1 " 1" 1. > L R E P O R T E R S 
this is his writing as he wrote in the new certificate 
number, acknowledged the assignment. And I said, We 
are holding this as collateral. He said, I 
understand. That was basically the conversation. 
Q Do you know whether this was before or 
after you had made the $495,000 loan? 
A I don7 t. 
Q Maybe we can see if we can determine that. 
What is the date of the $495,000 loan? 
A February 2 2nd. 
Q February 22nd of? 
A 1989 . 
Q 1989. And what is the date on the 
certificate number 985011 that you're currently 
holding? 
A March 26th. 
Q And the number on this certificate is the 
number that has been interlineated in the assignment? 
A That's correct. 
Q So from that would you deduce that this 
assignment, or the savings certificate, was signed at 
least on or after 3-26 of 1989? 
A Yes, uh-huh. 
Q Because you witnessed the interlineation? 
A Correct. 
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Q Okay. . So t h a t ' s a m o n t h a f t : e r t he $ 4 9 5 , 0 0 u 
lUdll i_ 
A "'iaT • .- : " *ere still holding the 
o t h e r c e r t i £ I cate, which i assumed w . i ,r •; I i i i i 11» r amc 
i iumber and the same collateral, so I d<JII ' l. l< 111 >w I. 11f11 f 
"w as all thi ~ --icerned . 
Q ipoofi.: . he terms of 1:1 lis 
document w. Kz Hanse . .
 u 
A 
1U I Q I'iis assignment, excuse me, we're still 
11 talkin 
12 j A N< * 
1 - • Q And didii L 
1 =. counsel w * ^  v c' ^  
15 . A 
1 Q : ;; ^  _ t_ wo a c k r o w ^ ^ ^ e ^ t s are the onl v 
1 z ; - \ rr. e r; t t hat are sian^ri h -- ; * ^ - • Security Bank, 
correct? 
A -i. -;: -^  iedgp V-: . 
Q Ti.-- • 
.et^^r^ f-r-, r _. JL v, 4_ s H L U i l L : Ban* :.a >:- ;cu? 
A 1* w . 
0 1^ n ^7oT,1 T"° na ^ -nir ••o] ^ rhcTiF ~ cnve r s a t i ori .• 
regarding rh- r-e documents, with anyone at Firsc 
S 
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A There may have been a conversation on the 
phone, but I don't recall specifically. 
Q You don't recall, so you don't know what 
was discussed? 
A No. 
Q When you went to discuss this with 
Mr. Hansen, was that the time you had the other --
could that have been the time that you delivered the 
other certificate? 
A I'm sure it probably was. 
Q So I think -- backing up -- we weren't 
certain of how that occurred, but is that your 
testimony now that perhaps you delivered --
A I would think that's how it happened, yes. 
I would think typically that's how it would have been 
done. And we would have held on to it until we 
received the new certificate or assignment or 
whatever. 
Q Now, you went up to Mr. Hansen's after the 
first certificate had matured, correct? 
A Correct. 
Q And the new certificate had already been 
issued? 
A Meaning this one? 
0 Meaning the one you're holding now. 
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Promissory note, wasn't It? 
A was, L>uL we b i i n tonsiderea J. L L 
1 * . v ^  Q 
i c c a i ^  
i t ' s riot: s p e c i f i e d w h e r e t h a t TCD was t o come f rom, 
i l l ! ? 
A. r~-
Q x u d o e s n t: g :i • = a n i I i i: 11: • • B :I : f • ::: • :i : 1:1 l e ' I ' C I ) : 
A ' N o . 
i e newe d ' ^  presei.L ^ i;; e -w t c r e ^ *" sr..j ^  a y ui; V a 11 e y 
Bank, C.\-.\ • ^  JU describe what wc*b 900.119 uu uccur with 
A va 11e y Bank had a 1oa n a V rh e present time 
1 ; 1 1 11 I-11 > r 1,11 i *i" • • 11111< o IK > 1 111 -n 1 u 1' 111111 1 111 . l o b 1 g n m e n t o f 
government contracts, Mr. Newsom had asked u? to pay 
off Valley Pom! ' • r <\i " 1 in , s-i -l 1 I, . L t 
l e n d i n g o p e r a t i o n 1 11 Salt L a k e , a n d it w a s b e c o m i n g 
i n c o n v e n i e n t f cr him He h a d b e e n d e a l M H » 1 h 1 1 1 
\ \ k i \ \ lydeu a n d t h e y tiad t r a n s f e r r e d t h e i r l o a n 
p e o p l e in !MI I 1 L a k e a n : • *w*^ * ^ ^ ^ -
I in f 11 M M 11 1 ) 111 11111 111' in' f
 v h e r ^ .-.-,. c- w ^  -
I. IIP O g d e n a r e a . S o w e , - * r. r-r ~ * ,^ ! t o o k am 
. 1 M 111111 ( 11 I 11I ! h I 1 I 111 1 
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Q Was that the only reason for this loan? 
A I think that was the primary reason, as I 
remember. 
Q I understand that's the primary reason, but 
I was wondering if you had been informed of other 
reasons for the loan? 
A No. I think at that point he was trying to 
consolidate his account relationships as much as 
possible. 
Q So he was willing to pay one percent 
origination fee to consolidate his accounts, 
apparently? 
A Right. 
Q Did you know how much it would take to pay 
off Valley Bank? 
A When this was prepared it was just an 
estimate, I did not know. 
Q Do you know how that estimate -- and I 
guess we can identify that over in the use of proceeds 
column; is that correct? 
A Right. 
Q And what does it say that estimate was to 
pay them off? 
A $184,000. But again, that was an estimate. 
Q But that was the main reason for the loan, 
JODY L. EDWARDS -- CAPITOL REPORTERS 
1 so it was an important part to know that number, 
2 wasn't it? 
3 A Well, ultimately it was, yes. 
4 Q And how much ultimately was paid to Valley 
5 to consolidate their collateral over to the credit 
6 union? 
7 A I would have to refer to Tim's figures 
8 there. 
9 Q S o -
lO A 280 -- let's see . 
11 Q Let's see. Well, we can't determine that 
12 from here, can we? 
13 A Yes, we can. Turn it to the next page. 
14 MR. BLACKBURN: I don't think it's on 
15 there. 
16 THE COURT: Don't we have Exhibit No. 33, 
17 which was the cashier's check? 
18 MR. BLACKBURN: Yes, we do. 
19 Q (BY MR. CHAMBERS) Okay, that was put in. 
20 And what does that demonstrate? 
21 A 204 or something like that. 304. 
22 Q 304,000? 
23 A Uh-huh. 
24 Q Now if you'll refer to Plaintiff's Exhibit 
25 22. Could you explain what that document is again? 
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ition of Collateral.:' different from Borrower's address): _ 
Held at America First Credit Union 
#aiue received, ira to secure both the payment of the Indebtedness owed to Lender and the penormance of the obaqations under this 
tnty Agreement arc any Related Documents, and in accordance with the definitions and terms set tonh below Borrower orants Lender a 
nty interest in aii a :ne following Collateral: borrower grants L.enoer a 
All of the Collateral described in Schedule(s)/Addenda covering _ _ _ _ . attached to this Secuntv Aqreemem 
ana incorporates oy reference in th:s Security Agreement. 7 3 
All Inventory (incudmg Dealer Inventory) 
All Chattel Paper 
[: DEPOSITION 
EXHIBIT 
All Accounts anc Contract Rights 
All Equipment 
All General Intar.c:bles 
All Crops 
All Fixtures 
All Farm Equtprr.ent and Farm Products (including Livestock) 
•^avinzs-rarrificate. No, 984991 drawn on r ^ r .9an,r^r Ranir ^ n t l h 
J £ 
iwer agrees to insure the Collateral for at least 5 
Definitions. 
. on a (check which appiies) replacement value Li cash vaiue. 
1.1 
1.2 
1.3 
Indebtedness. "Indebtedness" shall mean ail amounts and liabilities of every kind and descnDtion. whether now owed or 
hereaite? owea by Borrower to Lender, whether or not ev-cencea by a promissory note or notes and whether direct, indirect, or 
contingent. 
Relatea Documents. "Related Documents" shall mean the promissory notes, loan agreements, guaranties, trust deeds, mort-
gages, crncr secuntv agreements, or any other documenis executed in connection with this Secunry Agreement or the Indebted-
ness, wnetner already existing or executed now or later. 
Additional Grantor. The "Additional Grantor" joins in this Security Agreement to grant Lender a secuntv interest under this 
Security Agreement in the Collateral to secure the Indebtedness. However. Additional Grantor is not liable on the indebtedness. 
Additional Grantor acknowledges that Lender is relying on its participation in this Security Agreement and would not extend or 
maintain tne indebtedness otherwise. References to "Borrower" include the Additional Grantor except to the extent any such 
reference creates liability on the Indebtedness beyond the Collateral. The Additional Grantor's name and address are: 
1.4 
(a) 
(b) 
(c) 
2!*9/m* 
Collateral.-Collateral" shall mean the collateral described above u/h*tk^ ~~ 
isnng or nereafter ansmg. and wherever located: and wnetner now ownea or hereafter acquired, whether now ex-
AI! accessions, pans, or additions to and ail replacements of anri<,tk«r ,^r* : . , 
All proceeds (including insurance proceeds) from the sale or o ? h t r d S S ? ? " V 0 t ^ P r 0 p C r t y d c s c r i b * d *°ove: and 
that descnoed in the preceding subparagraph. disposition of any ot the property described above, including 
In addition to ail liens upon, and rights of setoff against the moneys 
law. Lenoer snail have a secuntv interest in and a naht o: setoff a a a n [ , l e s * o r o t n e r ProP«rty of Borrower given to Lender by 
now or nereaiter tn the possession of or on deposit with Lender ' "•" "J00*^- securities, and other property of Borrower 
safekeeping or otherwise: and cverv such secuntv intere*- and nohVof t n c r ^ € , d m a 9*nerai or special account or deDosu. or for 
Borrower. No security interest or ngnt of setoff shall be deemed to h IT^ € x e r c ised without demand upon or notice to 
Lenoer. or oy anv negiect to exercise such noht ot setor or to entorr • w a i V € a bV a ny act or conduct on the part of 
every nghi ot setotf and security interest shall continue m full fore S u c n , s e c u n t V i n l*r«t. or by any deiav in so doing- and 
specuicaUy waived or releaseo by an instrument in wrmng executed by Lender * U m" 
sucn rignt of setoff or secunty interest is 
Borrower warrants and covenants: 
2.1 Perfection of Security Interest. Borrower agrees to execute financing statements and to take whatever other action is 
requesteo cy Lender to periecx and continue Lender's security interest in the Collateral. Upon request of Lender. Borrower will 
deliver to Lender any and all documents evidencing or constituting the Collateral, and Borrower will note Lender's interest upon 
any and aii chattel paper. Borrower hereby appoints Lender the Borrower's irrevocable attorney in fact for the purpose of execut-
ing any documents necessary to perfect or to continue the security interest granted herein. Lender may at any time, and without 
further au:r.onzation from Borrower, iile copies of this Security Agreement as a financing statement. Borrower will reimburse 
Lender icr &i expenses for perfecting or continuing this security interest. 
2.2 Removal of Collateral. Borrower warrants that the Collateral (or to the extent the Collateral consists of intanoible property 
such as acccunts, the records concerning the Collateral) is located at Borrower's address or the Collateral address shown above. 
Except in :r.e ordinary course of its business within the county in which the Collateral is located. Borrower shall not remove the 
Collateraj from its location without the prior written consent of Lender, which shall not be unreasonably withheld. To the extent 
the Collateral constitutes vehicles, or other titled property, and except for sales of inventory in the ordinary course of its business. 
Borrower snail not take or permit any action which would require registration of the vehicles outside of the state in which the 
Lender is located, without the prior written consent of Lender. 
2.3 Transactions Involving Collateral. Except for inventory sold or accounts collected in the ordinary course of Borrower's 
business. Sorrower shall not sell, offer to sell, or otherwise transfer the Collateral. Borrower shall not pledge mortgage, encum-
ber or otherwise permit the Collateral to be subject to any lien, security interest, or charge, other than the secunty interest pro-
vided for herein, without the prior wntten consent of Lender. This includes secunty interests even if junior in right to this Secunty 
Agreement. Unless waived by Lender, all proceeds from any disposition of the Collateral (for whatever reason) shall be held in 
rrust for Lender, and shall not be commingled with any other funds: provided, however, that this requirement shall not constitute 
consent cy Lender to any saie or other disposition. Borrower shall immediately deliver any such proceeds to Lender. 
2.4 Title. Borrower warrants that it holds marketable title to. the Collateral subject only to the lien of this Security Agreement. Bor-
rower snaa defend Lender's rights against the claims and demands of all persons. 
2.5 Use. Borrower shall keep the Collateral in first class condition and repair. Borrower will not commit or permit damage to or 
destrucucn of the Collateral or any part thereof. 
2.6 Taxes. Assessments and Liens. Bon-ower will pay when due all taxes, assessments, and liens upon the Collateral, its use or 
operation, uoon this Secunty Agreement, upon any promissory notes evidencing the indebtedness or upon any of the other 
Relatea Documents. Borrower may withhold any such payment or may elect to contest any lien if Borrower is in good faith con-
ducting appropriate proceedings to contest the obligation to pay and so long as Lender's interest in the Collaterals not jeopard-
ized. If the Collateral is subjected to a lien which is not discharged within 15 days. Borrower shall deposit with Lender cash, a suf-
ficient ccrrcrate surety bond or other secunty satisfactory to Lender in an amount adequate to provide for the discharge of the 
lien plus any interest, costs, attorneys' iees or other charges that could accrue as a resuit of foreclosure or sale. In any contest 
Borrower sr«ail defend itself and Lender and shall satisfy any final adverse judgment before enforcement against the Collateral. 
Borrower snail name Lender as an additional obligee under any surety bond furnished in the contest proceedings. 
2.7 Compliance With Governmental Requirements. Borrower shall comply promptly with all laws, ordinances and regulations 
of ail governmental autnorines applicable to the use of the Collateral. Borrower may contest in good faith any such law. ordi-
nance or recuiation and withhold compliance during any proceeding, including appropriate appeals, so long as Lenaer s interest 
in the Collateral is not jeopardized. 
2.8 Maintenance of Casualty Insurance. Borrower shall procure and maintain policies of fire and other casualty insurance with 
standard extended coverage covenng the Collateral on the basis and in at least the amount desenbea above, and with loss 
payable to render. Policies shall be written by insurance comoanies reasonably acceptable to Lender. Borrower shall deliver to 
Lender cerrncates of coverage from each insurer containing a stipulation that coverage will not be cancelled or diminished 
without a mnimum of 10 days prior wntten notice to Lender. 
2.9 Application of Insurance Proceeds. Borrower shall promotry notify Lender of any loss or damage to the Collateral or any 
portion tnereot having a fair market value in excess of SI.000. Lender may make proof of loss if Borrower fails to do so within 15 
days of the casualty. All proceeds of any insurance on the Collateral shall be held by Lender as part of the Collateral, if Borrower 
and Lencer agree to repair or replace the damaged or destroyed Collateral. Lender shaii. upon satisfactory proof of exoenditure. 
pay or rcmourse Borrower from the proceeds for tne reasonaole cost of repair or restoration. If Borrower and Lender do not 
agree to restore the Collateral, Lender shall retain a sufficient amount of the proceeds to pay ail of the indebtedness, and shall 
pay tne baoance to Borrower. Any proceeds which have not been paid out within 180 days after their receipt and which Borrower 
has not committed to the repair or restoration of the Collateral shall be used to prepay the indebtedness. 
2.10 Insurance Reserves. Lender may require Borrower to maintain with Lender reserves for payment of insurance premiums 
which reserves shall be created by monthly payments of a sum estimated by Lender to be sufficient to produce, at least 15 days 
before cue. amounts at least equal to the insurance premiums to be paid, if 15 days before payment is due the reserve funds are 
insufficient. 3orrowershall upon demand pay any deficiency to Lender. The reserve funds shall be held by Lender as a general 
deposit from Borrower and shall constitute a nonmterest-bearing debt from Lender to Borrower which Lender may satisfy by 
payment c; the insurance premiums required to be paid by Borrower as they become due. Lender does not hold the reserve 
funas in trust for Borrower, and Lender is not the agent of Borrower for payment of the insurance premiums required to be paid 
by Borrower. 
.. .^ *,w -^.ww wy fc-cnu*:r wunm ou aays aner tne close of Borrower's fi*. year Borrower 
shall furrjsn to Lender a report on each existing policy of insurance showing. 
(a) the name of the insurer. 
(b) the risks Jisured: 
(c) the amount of the policy: 
(d) the property insured. 
(e) the then current value on the basis of which insurance has been obtained, and the manner of determining that value, and 
(0 the expiation date of the policy. 
Borrower shall ucon request have an independent appraiser satisfactory to Lender determine, as applicable, the cash value or replace-
ment cost of the Coilatexai. 
Borrower 's Right to Possession. 
Until default. Ecrrowcr may have possession of the tangible personal property and beneficial use of all of the Collateral and may use it in 
any lawful manner not inconsistent with this Secunty Agreement or the Related Documents. 
Expenditures by Lender. 
If not dischargee or paid by Borrower when due. Lender may discharge taxes, liens, secunty interests, or other encumbrances at any 
time levied or p:ac*o on the Collateral, may pay for insurance on the Collateral, and may pay for maintenance and preservation of the 
Collateral. All sucn payments shall become a part of Borrower's obligations secured hereoy. payable on demano. with interest at the 
maximum rate permitted by law from date of expenditure until repaid. Such right shall be in addition to any other nghts or remedies to 
which Lenaer mavoe entitled on account of default. 
Events of Default. 
Borrower shall be m default under this Secunty Agreement upon: 
(a) Failure to make any payment of the Indebtedness when due. or 
(b) Failure to comply within 15 days after written notice from Lender demanding compliance with any term, obligation, covenant or 
condition contained herein (or in any of the Related Documents), provided, if compliance is not possible within 15 days, default 
shall ocrjr upon failure within 15 days to take steps mat will produce compliance as soon as is reasonably practical, or 
(c) Any warranty, representation, or statement maoe or furnished to Lender by or on behalf of Borrower proving to have oeen false 
in any material respect when made or furnished: or 
(d) Dissolui.cn or termination of Borrower's existence as a going business, insolvency, appointment of a receiver for any part of Bor-
rower s prcsenv. any assignment for the benefit of creditors, or the commencement of any proceeding under any banKruDtcy or 
msolvencv Laws by or against Borrower: or 
(e) Commencement of foreclosure, whether by judicial proceeding, self-help, repossession, or any other method, by any creditor of 
Borrower egamst any of the Collateral, but this subsection shall not apply in the event of a good faith dispute bv Borrower as to 
the vaucrv or reasonableness of the claim which is the basis of the foreclosure suit, provided that Borrower provides Lender with 
written norxe of such claim and provides adequate reserves therefor: or 
(f) If Borrower dies (if an individual) or terminates existence (if other than an individual): if Bonower becomes insolvent: or if Bor-
rower n.es a petition m bankruptcy or similar proceedings, or is adjudged a bankrupt. 
R igh t s of Lender. 
6.1 Rights Prior To Default or Thereafter. Lender and its designated representatives or agents may at all reasonable times 
examine sne inspect the Collateral, wnerever located 
6.2 Rights Loon Default or Thereafter. Upon default or if Lender reasonably deems itself insecure. Lender mav exercise anv 
one or r-cre ot the following ngnts ano remedies in addition to any other nghts or remedies that may be avauaole at law m 
eouity. c: otnerwise. 
(a) Lender —av declare the entire indebtedness including anv prepayment penalty whicn Borrower would be required to pav. 
immediaiejv due and oayabie. 
(b) Lenoer rrav require Borrower to deliver to Lender all or any pomon of the Collateral and any and all certificates of title ano other 
cocuments relating thereto Lender may require Borrower to assemole the Collateral and make it available to Lender at a place 
to be designated by Lender wnich is reasonably convenient to both parties Lenoer also snail have full power to enter ucon the 
propenv ci Borrower to take possession of ano remove the Collateral 
(c) Lenoer snail have full power to sell, lease, transfer, or otherwise deal with the Collateral or proceeds thereof in its own name or 
that of Borrower. Lender may seil the Collateral at public auction. Unless the Collateral threatens to decline speedily in value or is 
of tne tvre customaniy sold on a recognized market. Lenoer will give Borrower reasonable nonce of the time after wnich any 
private saje or any other intended disposition thereof is to be made. The reautrements of reasonaole nonce shall be met if sucn 
notice is maued by registered or certified mail, postage prepaid, to the aodress of Borrower stated in this Secunty Agreement at 
least 10 cavs before the nme of the sale or disposinon. Borrower shall be liable for expenses of retaking, holding, prepanng for 
saie. semng. and the like. 
(d) Lenoer mav nave a receiver appointed as a matter of nght. The receiver may be an employee of Lender and may serve without 
bono. All fees of the receiver and his attorney shall be secured hereby 
(e) Lenoer mav revoke Borrower s nght to collect the rents and revenues from the Collateral, and may, either itself or through a 
receiver, collect the same. To facilitate coilecnon. Lender mav notify any account debtors of Borrower to pay directly to Lender 
[0 Lender mav obtain a judgment for anv deficiency remaining in the Indebtedness due to Lenoer after application of all amounts 
received rrom tne exercise of the nghts provided in this section. Borrower shall be liable for a deficiency even if the underlying 
transacnon is a sale of accounts or chattel paper. 
g) Lenoer s-.aii have and may exercise any or all of the ngnts and remedies of a secured creditor under the provisions of the 
Unuorm Commercial Code, at law, in equity, or otherwise. 
waiver. 
Lender shall not be deemed to have waived any rights hereunder (or under the Related Documents) unless such waiver be in writing and 
signed by Lender. No delay or omission on the part of Lender in exercising any nght shall operate as a waiver of such right or any other 
right. A waiver by any party of a breach of a provision of this Security Agreement shall not constitute a waiver of or prejudice the party's 
right otherwise to demand strict compliance with that provision or any other provision. Whenever consent by Lender is required herein. 
the granting of such consent by Lender in any instance shall not constitute continuing consent to subsequent instances where such con-
sent is required herein. 
Remedies Cumulative. 
AH of the Lender's rights and remedies, whether evidenced hereby or by any other writing, shall be cumulative and may be exercised 
singularly or concurrently. Election by Lender to pursue any remedy shall not exclude pursuit of any other remedy, and an election to 
make expenditures or take action to perform an obligation of Borrower under this Security Agreement after Borrowers failure to perform 
shall not affect Lenoer's nght to deciare a default and exercise its remedies under Section 6. 
Successor Interests. 
This Security Agreement shall be binding upon and inure to the benefit of the parties, their successors, and assigns, but whenever there is 
no outstanding Indebtedness, Borrower may terminate this Security Agreement upon written notice to Lender. 
Notice. 
Any notice under trus Security Agreement shall be in writing and shall be effective when actually delivered or when deposited in the mail, 
registered or cerrfred. addressed to the parties at the addresses stated herein or such other addresses as eitheT party may designate by 
written notice to the otner. 
Expenses, Costs, and Attorneys' Fees. 
In the event Lender is required to commence any suit or action to enforce any of the terms of this Security Agreement. Lender shall be 
entitled to recover from Borrower reasonable attorneys* fees and legal expenses at trial and also such fees and expenses on appeal, in 
addition to all other sums provided by law. In the event that Lender is otherwise required to incur any expenses whatsoever to protect or 
enforce its rights Hereunder, whether or not litigation is commenced. Lender shall be entitled to recover any and all such sums and all 
incidental expenses, including such reasonable attorneys' fees. All such sums shall be pan of the Indebtedness secured hereby. 
Applicable Law. 
This Security Agreement is accepted in and shall be governed by the laws of the state in which the Lender is located. 
Multiple Parties: Corporate Authority. 
If Borrower constsa of more than one person or enrity, ail obligations of Borrower under this Security Agreement shall be joint and 
several. Where any one or more of Borrowers are corporanons or pannerships it is not necessary for Lender to inquire into the powers of 
Bonrowers or the orfxers. directors, partners, or agents acting or purporting to act on their behalf, and any Indebtedness made or created 
in reliance upon tr.e professed exercse of such powers snail be guaranteed hereunder. 
Special Provisions: 
IN WITNESS WHEREOF, the parties have executed this Security Agreement as of the dates shown below. 
:>ER: BORROWER: 
.»THrg Firct r-*Kt Hrnnn Renaissance Exchange. Inc. *>y-ir* Vimt r r p m r ijjnnn Kenaissance nxcnange. inc. 
* ™ H I ?n iqfifi 
Byg^rtti 
Date April 2Q, 1988 
ADDITIONAL GRANTOR: 
By 
By 
Date 
ASSIGNMENT OF SAVINGS CERTIFICATE 
Vfe are holding as collateral on a Line of Credit Savings Certificate No 
984993 in the Amount of $99,999.00, in the name of Renaissance 
Exchange. Renaissance Exchange Inc. is willing to pledge this 
certificate as collateral on their loan with ftnerica First Credit Union. 
Renaissance Exchange, Inc. 
7
 Title 
America First Credit Union is holding the original certificate as 
collateral. We would appreciate your acknowledgement of the 
Assignment, also confirming the balance of $99,999.00. This Assignment 
will be in affect until you have received written notice of our release 
of the Assignment. Please acknowledge the Assignment and the balance 
by signing belcw. One copy should be retained in your files. 
900,000 and one for 76,552. 
Q For a normal business account, was there a 
lot of money going through this account? 
A Yes, there was. 
MR. BLACKBURN: That's all the questions I 
have . 
THE COURT: Mr. Chambers, does that create 
any questions for you? 
MR. CHAMBERS: No. 
THE COURT: You may step down, Ms. Mills. 
MR. BLACKBURN: Call Don Hansen. 
THE COURT: Mr. Hansen, if you will come up 
and raise your hand and be sworn, please. 
DON HANSEN, 
called as a witness, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKBURN: 
Q Would you state your name, please. 
A My name is Donald B. Hansen. 
Q And how are you employed? 
A I am employed with First Security Bank. 
Q And how long have you been employed with 
First Security Bank? 
A For 12 years. 
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Q And what is your present occupation at --
or position, I guess, at First Security Bank? 
A I am the manager of the Harrison branch. 
Q And how long have you been in that 
management position with First Security Bank? 
A Approximately nine years. 
Q And prior to the time you went to work for 
First Security Bank, who did you work for? 
A I spent one year with Security Title and 
ten years with Ogden First Federal Savings & Loan. 
Q And what were your responsibilities at 
Ogden First Federal Savings & Loan? 
A I was the mortgage loan officer responsible 
for processing and closing real estate transactions. 
Q Would it be fair to say that you've had 20 
years in the banking business? 
A In the financial business, yes ; banking, 
no. There is a difference between a savings and loan 
and a bank. 
Q So 20 years in the financial business. 
What's the difference between a savings and loan and a 
bank? 
A S & L's primarily are real estate 
oriented. And that is the side of the industry that I 
was strictly involved with. And a bank is a full 
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A It is not endorsed. 
Q Was there a violation of paragraph 2 F by 
not seeking to ask the customer to endorse and 
surrender the certificate? 
A Not in my opinion, no, sir. 
Q And why is that? 
A Because the certificate itself states that 
it will automatically renew at maturity. And the 
maturity date was September 22nd of 1989. It was a 
180-day period, and it did mature and rollover into a 
different certificate, which is not required to be 
endorsed unless a customer presents it for cash. 
Q Did you roll this into another certificate? 
A Yes, it was. 
Q And what certificate was it rolled into? 
A I don't have that at my fingertips right 
now, but it was a special daytime certificate receipt, 
which is a form that the bank has changed to avoid 
confusion to the customers. 
Q Let me go back to Exhibit 28, paragraph 2 
C. What does that say? 
A It says, Check for existing holds on the 
account. 
Q What is the purpose of that? 
A That if the bank had placed a hold on the 
JODY L. EDWARDS -- CAPITOL REPORTERS 
point in time . 
Q Back at that point in time, wouldn't 
Mr. Newsom have had to have provided that certificate 
to you? 
A Only if he was trying to cash it in at 
maturity, or prior to maturity. Once it matured and 
rolled, no, he would not. 
Q He would never have to provide that 
certificate to you after it matures --
A No, he would not. 
Q -- and it's rolled into another one? What 
does he provide to you when it rolls into another 
certificate? 
A He would -- because we've changed format, 
he would have to provide nothing and just come in and 
present proper identification. 
Q Let me --
THE COURT: Mr. Blackburn, excuse me, I 
have a question. 
You mean if you rolled it into another 
certificate, you don't issue another certificate? 
THE WITNESS: We do not issue this type of 
a certificate. We issue what we call a special 
daytime certificate of deposit, which is just 
basically a receipt which the customer receives that 
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receipt and that is his record. 
Q (BY MR. BLACKBURN) And does he have to 
bring that receipt in --
A He does not. 
Q -- when you roll it into another --
A He does not. Upon proper identification he 
can cash that in. 
Q Let me show you what's been marked as 
Plaintiff's Exhibit 16 and ask you if you can identify 
that document? 
A This is the special daytime deposit 
document where the prior CD rolled into this 
particular instrument. 
Q And this special daytime deposit, who is 
this given to? 
A This is made payable to the Renaissance 
Exchange, and it would have been mailed to them. 
Q And -- or -- and this is letting them know 
that the certificate now is rolled into this, and this 
is the amount? 
A That's correct. 
Q And you said this is mailed to Renaissance 
Exchange? 
A It could be picked up by the customer, had 
the customer been there. I can't say for sure whether 
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x THE COURT: 38 will be received. 
2 Q (BY MR. BLACKBURN) Let me show you what's 
3 been identified as Plaintiff's Exhibit 39. Can you 
4 identify those two documents? 
5 A Yes. The first item, again, is a deposit 
6 slip. It shows 10,000 going onto loan No. 2 and 
7 22,246.71 going into checking. The second item is a 
8 check for 32,286.71. It's for Plattsburgh Air Force 
9 base in New York. On the sub-ledger on page 3, if you 
10 go to the loan payment on 12-05 you can see the loan 
11 payment for 10,000. That's the last item on that 
12 loan. 
13 Q Is that the last payment you received on 
14 I this loan? 
15 A That's correct. 
16 Q Can you determine where the -- on the 
17 ledgers, where the 22,000 went in the account? 
18 A Yes. If you go -- it's on page 3, the date 
19 12-05-90. There's a deposit for 22,246.71. 
2 0
 MR. BLACKBURN: We would offer Plaintiff's 
21 Exhibit 39 . 
2 2
 THE COURT: Any objections, Counsel? 
2 3
 J MR. CHAMBERS: No objection. 
THE COURT: Exhibit 39 is received. 
Q (BY MR. BLACKBURN) Let me draw your 
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Q Let me show you also Plaintiff's Exhibit 
32. That may be able to help you. 
A Okay. That shows that there were two 
checks deposited into the checking account for $386 --
no, $386 -- or thousand, $24.02. And that is a 
combination of two checks, one for 285,187.40, and the 
other was 100,836.62. 
Q Okay. On the first page where, 
approximately, does that show on the document on 
Exhibit 40? 
A On my copy there is a circle around it and 
it says deposit, and it's $386,024.02. 
Q Evidently -- well, what was the status of 
his checking account before the 386,000 was deposited? 
A He had a zero balance. If you go back to 
the line directly above where the deposit was made and 
go over under the column that says balance, you can 
see there was a zero balance. And that would be on 
5-29 . 
Q Can you determine from the checking 
account, from the column effective date, what those 
amounts are going and coming out of the checking 
account? 
A Yes . 
Q For example, on January 1st of 1990 it says 
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IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY 
STATE OF UTAH 
PLAINTIFF' S 
SUPPLEMENTAL TRIAL BRIEF 
Civil No. 910902491 
JAN i ! 1994 
Plaintiff America First Credit Union, by and through 
its counsel of record, herewith submits the following 
Supplemental Trial Brief in the above-entitled action. 
I. 
L££U££ 
I A, What is the evidentiary standard to show that the 
j security given for the first loan to Renaissance is also 
jsecurity for the subsequent two loans? 
H !, 
it 
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AMERICA FIRST CREDIT UNION, 
P l a i n t i f f , 
v s . 
FIRST SECURITY BANK OF UTAH, 
N. A. , 
Defendant and 
Third Party Plaintiff, 
RENAISSANCE EXCHANGE, INC. AND 
DON NEWSOM, Individually, 
Third Party Defendants. 
B. Was First Security entitled to pay the 
$100,000.00 to Renaissance prior to Renaissance's default? 
C. Was the content of the written Assignment 
sufficient? 
I D. Did First Security Bank have a duty to inform 
i America First of the bank' s change in policy with regard to 
I handling the certificate of deposit? 
II. 
ARGUMENT 
A. First Security's burflen-of-proof analysis is 
erroneous. 
The key query as to whether the security given for the 
first loan to Renaissance served as security for the subsequent 
i two loans is straightforward: what did the parties intend? The 
l 
jl evidence overwhelming proves that the parties intended that the 
i 
I second and third loans be under the security for the first loan. 
j This evidence includes testimony from America First officials, 
I testimony from independent broker Jerry Ellis (which First 
Security overlooks), testimony from even Don Newsom (regarding 
the intent of the parties to "renew" the initial note), and key 
documents (especially America First in-house memoranda). The 
only testimony First Security proffers relevant to intent is 
I Newsom' s deposition statement that he thought a release would be 
i, 
Is prepared. Even if, as claimed by F i r s t Security, Newsom's 
i testimony i s not "suspect" (which i s i t s e l f a suspect 
i! 
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supposition) it is directly controverted by the highly reliable 
testimony of Jerry Ellis, who testified that the parties always 
intended the certificate of deposit to remain as security and 
that the parties did not even discuss releasing the certificate 
as security. The evidence is overwhelming: the parties intended 
the certificate of deposit to remain as security for the 
6675, 000. 00 note. 
To diffuse this impressive evidentiary showing, First 
Security attempts to strap America First with a heavy 
evidentiary burden. First Security claims that America First 
needs to overcome the "presumption" against dragnet-type clauses 
with "clear and convincing" evidence. First Security is flatly 
wrong on both counts. 
There is no presumption against enforcing the future 
advances clause in this case. The Hawaii-Kansas rule, adopted 
by the Utah Supreme Court, clearly states that the so-called 
presumption is contingent upon a showing of certain factors. 
. . . in the absence of clear, 
supportive evidence of a contrary intention 
a [security agreement] containing a dragnet-
type clause will not be extended to cover 
future advances unless the advances are the 
same kind and quality or relate to the same 
transaction or series of transactions as the 
principal obligations secured or unless a 
document evidencing the subsequent advance 
refers to the [security agreement] as 
providing security therefore. 
Heath Technicorp v. Zions First Nat. ' 1 Bank, 609 P. 2d 1334, 1337 
(Utah 1980) (quoting First Security Bank of Utah v. Shiew, No. 
910X5530.1 
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16261. 609 P. 2d 952 (Utah 1990). The general policy, or 
| presumption, as First Security calls it, against dragnet clauses 
does not arise if the factors which motivate the policy are not 
present. Bank of Kansas v. Nelson Music Co. , Inc. , 949 F. 2d 
321, 324 (10th Cir. 1991), Commenting on the Kansas-Hawaii 
rule, the Tenth Circuit states: 
Moreover, we find that the Kansas 
U. C. C. contains no general policy against 
the use of dragnet clauses in security 
agreements. Factors which have appeared to 
motivate Kansas' policy disfavoring dragnet 
clauses are not applicable here. Such 
factors include (1) unsophisticated parties 
with unequal bargaining strength, (2) 
application of the dragnet clause to 
unrelated, dissimilar, and often distant 
obligations, and (3) existence of the 
dragnet clause in real estate mortgages, 
which cloud title. Here, the parties are 
all sophisticated commercial entities; the 
dragnet clause applied to a closely related 
J transaction; and it did not encumber real 
{ estate. 
! 
jId. (footnotes omitted). 
I 
i Similarly, in this case the factors which disfavor 
i 
i 
jdragnet clauses are not applicable here. America First and 
j Renaissance were sophisticated commercial entities. The 
!| evidence is uncontroverted that the loan transactions were 
j closely related; the loans were all made by the same branch of 
I America First and the purpose of the loans was essentially the 
same. Finally, the loans did not encumber real estate. 
I Even if the general policy against dragnet clauses 
were applicable in this case, America First does not have a 
,' 910X5530. 1 
,1 01/10/94 
burden to overcome the policy by "clear and convincing" 
evidence. Utah courts have never stated that the intent of the 
parties must be shown by anything more than a preponderance of 
the evidence. The Hawaii-Kansas rule speaks of a showing of 
"clear, supportive evidence of a contrary intention," but that 
is a very different standard than a showing of clear and 
convincing evidence. Regardless of the burden of proof, the 
evidence compels this Court to find that the parties intended 
the third note to be secured by the savings certificate. 
B. First Security was not entitled to pay 
Renaissance the $1Q0,QQQ.QQ prior to Renaissance's default. 
In its reply memorandum, First Security' s 
interpretation of section 70A-9-318 notice requirements, once 
again, is contrapositive to the principles, policies and 
purposes of Article 9 and the uniform commercial code. First 
! Security misunderstands the point of America First' s argument j 
i i 
! that the bank' s points are hypertechnical. The sin of First J 
j Security' s hypertechnicality is not that the bank applies the | 
technical rules of the commercial code, but that it misconstrues j 
the language of Article 9, ignores the comments to the uniform 
commercial code, and disregards reasonable business practices. 
Under the plain language of section 70A-9-318(3), it | 
I is immaterial that America First' s rights to the collateral | 
i ! 
j r ipen only upon default of Renaissance. Subsection (3) | 
expressly applies to s i tua t ions where the "account debtor ] 
{ i 
i 
, t 
? 
i 910X5530.1 
I 01/10/94 - 5 - j 
i 
receives notification that the amount due or to become due has 
been assigned . . . .H First Security does not dispute that it 
received notice that the account had been assigned, and that it 
was instructed by the notice not to release the $100,000.00 to 
Renaissance unless it received from America First a written 
notice of release. 
The fact that America First' s rights to the collateral 
ripen only upon default of Renaissance is material only if this 
case involved an indirect collection situation. The comments to 
subsection (3) state: 
Subsection (3) clarifies the right of 
an account debtor to make payment to his 
seller-assignor in an "indirect collection" 
situation (comment to § 9-308). So long as 
the assignee permits the assignor to collect 
claims or leaves him in possession of 
chattel paper which does not indicate the 
payment is to be made at some place other 
than the assignors place of business, the 
account debtor may pay the assignor even 
though he may know the assignment. In such 
a situation, an assignee who wants to take 
over collections must notify the account 
debtor to make further payments to him. 
U. C. C. § 9-318, Official Comment 3 (1990) (emphasis added). 
The comments to U.C. C. § 9-308 help to clarify what is 
meant by an "indirect-collection arrangement". 
Arrangements where the chattel paper is 
delivered to the secured party who then 
makes collections, as well as arrangements 
where the debtor, whether or not he is left 
in possession of the paper, makes the 
collections, are both widely used, and are 
known respectively as notification (or 
11
 direct collection") and non-notification 
(or "indirect collection") arrangements. In 
910X5530 1 
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the automobile field, for example, when a 
car is sold to a consumer buyer under an 
installment purchase agreement and the 
resultant chattel paper is assigned, the 
assignee usually takes possession, the 
obligor is notified of the assignment and is 
directed to make payments to the assignee. 
In the furniture field, for example on the 
other hand, the chattel paper mav be left in 
the dealer/ s hands or delivered to the 
assignee: in either case the obligor mav not 
be notified, and payments are made to the 
dealer-assignor who receives them under a 
duty to remit to his assignee. The 
widespread use of both methods of dealing 
with chattel paper is recognized by the 
provisions of this Article, which permit 
perfection of a chattel paper security 
interest either by filing or by taking 
possession. 
U. C.C. § 9-318, Official Comment 1 (1990) (emphasis added). 
This case is not an indirect collection situation. 
There are no claims to collect. The account in this case 
involves a savings account, not an arrangement that involves the 
collection of claims. ! Treating the arrangement in this case 
as an indirect collection situation makes no sense. The purpose 
behind subsection (3) is to make it possible for the assignor 
and the assignee to agree that the assignor may continue to 
collect its accounts, that the assignee may directly collect the 
accounts, or that the assignee may, at any time it desires, take 
over collection of the accounts. Bootstrapping to the 
arrangement in this case the rule regarding indirect collections 
*The arrangement with the government accounts involved the 
collection of claims in the form of monthly payments, and is 
wholly irrelevant to the situation in this case. 
910X5530 1 ! 
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does nothing to further the policies and purposes behind 
subsection (3). 
C. The content of the written assignment to First 
Security was sufficient. 
It is uncontroverted that First Security received 
notice of the assignment. It is equally clear that this case 
does not involve an indirect collection arrangement and 
therefore First Security was not entitled to pay Renaissance the 
$100,000.00 before Renaissance defaulted. The sole remaining 
query with respect to Article 9 is whether First Security was 
sufficiently notified that payment was to be made to America 
First. 
It is important to reiterate that the uniform 
commercial code establishes no specific requirements as to the 
| form of the notice of assignment. First Nat' 1 Bank of Rio 
j Arriba v. Mountain States Tel. & Tel. Co.. 91 N. M. 126, 571 P. 2d 
118, 120 (1977). The content of the notice requirement should, 
however, conform with the goals and policies of the commercial 
code. The purpose of Article 9 of the Uniform Commercial Code 
"is to provide a simple and unified structure within which the 
immense variety of present-day secured financing transactions 
can go forward with less cost and with greater certainty. " See, 
U. C. C. § 9-101, Official Comment (1990). 
j 910X5530.1 
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Section 70A-1-201(26) provides a gloss on the notice 
requirement and its connection with reasonable expectations in 
the ordinary course of business practice: 
A person "notifies" or "gives" a notice 
or notification to another by taking such 
steps as may be reasonably required to 
inform the other person in ordinary course 
Utah Code Ann. § 70A-1-201(26(a) (1993). The Utah Supreme Court 
j| applied subsection (26) to determine whether the content of an 
assignment was sufficient in Moab Nat' 1 Bank v. Keystone-Wallace 
Resources, 30 Utah 2d 330, 517 P. 2d 1020 (1973). The Court held 
that a ore company which was notified that money due to it by a 
I hauler was assigned to a bank was liable for failure to comply 
I with the terms of the assignment and that the bank had a right 
j to offset the amount contained in the promissor' s checking 
| t 
j1 account against the balance due on the note. The court found 
i | that under subsection (26), a person "nullifies" or "gives" a 
i notice for notification to another by taking such steps as may 
j, be reasonably required to inform the other in ordinary course 
|i 
. whether or not such actually comes to know of it. Id. at 1022-
|! 
I 23. 
js 
I First Security initially found the notice that payment 
i 
I should be made to America First reasonable enough when it placed 
|i 
I a hold on the account. Even without First Security' s implicit 
ij recognition, given the circumstances, the notice was clearly 
i 
i j reasonable. America First was uncertain whether Renaissance 
|« 910X5530 1 
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would default on its loan obligation. Therefore, America First 
made a demand certain that recognized the possibility that 
Renaissance may not default-2 It would have been inappropriate 
for America First to make a demand directly to it without a 
contingency. The reasonableness of the notice is underscored by 
the fact that America First had in its possession the savings 
certificate that indicated that the monies in the certificate of 
deposit would not be released unless upon proper presentation. 
First Security did not make a conscious and deliberate 
decision to pay the $100,000.00 to Renaissance on the grounds 
that it was allegedly entitled to under subsection (3). First 
Security' s defense is an afterthought to protect itself 
following its "oversight." Even if First Security was unclear 
as to the effect of the assignment, it could have easily 
notified America First and allowed the credit union to rectify 
its assignment. The U. C. C. commentary states: 
What is "reasonable" is not left to the 
arbitrary decision of the account debtor; if 
there is doubt as to the adequacy either of 
a notification or of proof submitted after 
2In addressing whether the language in an assignment is 
explicit enough to constitute sufficient notice, courts 
generally look to see whether the language merely "authorizes" 
payment or whether the language is couched in terms of a demand 
certain. See, First Trust & Savs. Bank v. Skokie Fed. Savs. & 
Loan Ass' n. , 126 111. App. 3d 42, 466 N. E. 1048, 1050 (1984); 
Union Inv. , Inc. v. Midland-Guardian Co. . 30 Ohio App. 3d 59, 
506 N.E. 2d 271, 275 (1986). The subject assignment makes an 
explicit demand for payment unless and only unless First 
Security receives notice otherwise from America First. A demand 
subject to a contingency is completely different from a mere 
authorization. 
910X5530.1 
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request/ the account debtor may not be safe 
in disregarding it unless he has notified 
the assignee with commercial promptness as 
to the respects in which identification or 
proof is considered defective. 
U. C. C. § 9-318, Official Comment 5 (1990). 
D. First Security had a fluty to notify America First 
of its change of policy. 
First Security misunderstands the origin of its duty 
to America First, The duty does not stem from the credit 
union's reliance on the bank's "policy," The duty, rather, was 
created by the savings certificate issued by First Security that 
expressly states it is payable upon presentation and surrender. 
It was foreseeable to First Security that the certificate could 
be assigned to entities that were not account holders. 
I Moreover, First Security knew that America First was in 
1
 possession of the certificate. The bank' s argument that the 
I duty ran only to account holders is disingenuous and ignores the 
IJ business realities in the ordinary course of banking and 
Jl financial practice. 
j III. 
CONCLUSION 
| The intent of the parties is clear that the 
|l $675, 000. 00 loan obligations was secured by the $100, 000. 00 
Jj savings certificate. It is undisputed that First Security 
J! 
I 
i, received notice that Renaissance assigned its interest in the 
I savings certificate to America First. This case does not 
i 
t 
i 
910X5530 1 
|i 01/10/94 - 1 1 -
I 
» 
i n v o l v e an i n d i r e c t c o l l e c t i o n a r r a n g e m e n t and t h e r e f o r e F i r s t 
S e c u r i t y d i d n o t h a v e a r i g h t t o p a y R e n a i s s a n c e t h e $ 1 0 0 , 0 0 0 . 0 0 
p r i o r t o R e n a i s s a n c e ' s d e f a u l t . The c o n t e n t o f t h e n o t i c e was 
s u f f i c i e n t . 
DATED t h i s « ° day o f J a n u a r y , 1 9 9 4 . 
VAN COTT, BAGLEY, CORNWALL & MCCARTHY 
By 1/W^ -^ SJU-yXXj UJ^cAA^ 
Timothy WA Blackburn 
Michael T, \ Roberts 
Attorneys for Plaintiff 
2404 Washington Boulevard, 
Suite 900 
Ogden, Utah 84401 
Telephone: (801) 394-5783 
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